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| United States District Court 


SouTHERN District oF NEw York 


74 Civ. 2233 
| ee tt a eee ee ee eee 


Lonc IsLAND LIGHTING CoMPANY, 
Plaintiff, 
—against— 


STANDARD O1L Company oF CALIFORNIA, TEXACO INC., 
Mosit O1Lt CorporATION, CHEVRON OIL TRADING Com- 
PANY and TEXACO OVERSEAS PETROLEUM COMPANY, 

Defendants. 


—_————_—_— > 


Date Proceedings 


5-22-74 Filed Complaint, issued summons. 


6-12-74 Filed Answer and Counterclaim of Deft. 
Texaco Overseas Petroleum Co. 


6-12-74 Filed Answer (Texaco Inc.). 


8-2-74 Filed Pltffs. Notice of Motion and Supporting 
affidavit. Re: Consolidate. (Memo Endorsed 
8/23/74) 

8-13-74 Filed Deft. Mobil Oil Corp. Notice of Motion 
and Supporting affidavit. Re: Strike first and 
second claims of Lilco’s complaint and first 
Claim of Con Ed’s complaint. 

8-22-74 Before Wyatt, J.—Pre-trial Conference held. 
John Doe’s are stricken without prejudice to 
add at a later time. 


9-17-74 Filed Answer of Deft. Standard Oil Company 
of California. 


9-17-74 Filed Answer of Deft. Chevron Oil Trading 
Company. 


11-4-74 Filed Defts. Notice of Motion to dismiss Anti- 
trust claims. 


Relevant Docket Entries 
LILCO v. SOCAL et al. 


Proceedings 


Filed Defts. Standard Oil Co. of Calif. and 
Chevron Oil Trading Co. Notice of motion to 
dismiss pursuant to Rule 12(c) F.R.C.P. 


Filed Order that the affidavit of Asa D. 
Sokolow, sworn to 12/20/74, all Exhibits ex- 
cept Exhibits 1, 2, 3, 34, 35, 37, 57, 62, 63 and 
64 and Pltffs. Memorandum in Opposition to 
the Motions of defts. to Dismiss the Antitrust 
Claims of the Complaints are to remain sealed 
and kept in strict custody of this court to be 
opened only by further order of this Court 
upon 10 days notice of the parties. So Ordered 
Wyatt J. ; 


Filed Opinion #41963. Ordered Motion is 
granted. The Clerk is directed to make entry of 
separate judgments dismissing the first and 
second claims of the complaint in 74 Civ. 2233 
and the first claim in the action 74 Civ. 2645 
for failure to state a claim upon which relief 
can be granted. So Ordered Wyatt J. 


Filed Memo End. on motion dtd. 8/13/74. 
Motion of the order with Memorandum opinion 
filed on 2/27/75 the within motion is denied as 
moot. So Ordered Wyatt J. 


Filed Memo End. on motion dtd. 11/6/74. In 
view of the order with Memorandum opinion 
filed on 2/27/75 the motion is denied as moot. 


So Ordered Wyatt J. 


Filed Judgment. Ordered that dfts. Standard 
Oil Co. of Calif., Texaco Inc., Mobil Oil Corp., 
Chevron Oil Trading Co. and Texaco Overseas 
Petroleum Co. have judgment against pitff. 
dismissing the first and second claim of the 
complaint. Clerk Approved Wyatt J. 3/5/74 
[sic.] Ent. 3/6/75. 


Filed Pltffs. Notice of Appeal from Judgment 
dtd. 3/5/75. 


Relevant Docket Entries 
CON EDISON v. SOCAL et al. 


Runited States Bistrint Court 


SOUTHERN District oF NEw York 


74 Civ. 2645 


CoNSOLIDATED Epson CoMPANY oF NEw York, INc., 


Plaintiff, 
—against— 


STANDARD OIL CoMPANY oF CALIFORNIA, TEXACO INc.. 
Mosit OIL CorporRaATION, CHEVRON OIL TRADING ComM- 
PANY and TEXAcO OvERSEAS PETROLEUM CoMPANY, 


Date 


6-20-74 
7-11-74 


7-11-74 
8-13-74 


3-11-75 


Defendants. 


———$ $$ <_<. 
Proceedings 


Filed complaint and issued summons. 


Filed Deft. Texaco Overseas Petroleum Co. 
Answer and Counterclaim. 


Filed Answer (Texaco Inc.). 


Filed Deft. Mobil Oil Corp. Notice of Motion 
and Supporting affidavit. Re: Strike first and 
second claims of Lilco’s Complaint and first 
claim of Con. Ed’s Complaint. 


Before Wyatt, J.—Pre-trial Conference held. 
John Doe’s are stricken as defts. without 
prejudice to add at a later time. 

Filed Answer of Deft. Standard Oil Company 
of California. 


Filed Answer of Deft. Chevron Oil Trading 
Company. 


Filed Opinion #41963. Ordered Motion is 
granted, The Clerk is directed to make entry of 
separate judgments dismissing the first and 
second claims of the complaint in 74 Civ. 2233 
and first claim in the action 74 Civ. 2645 for 
failure to state a claim upon which relief can be 
granted. So Ordered Wyatt J. 


Filed Memo. End. on motion dtd. 8/13/74. 
Motion of the order with Memorandum 
opinion filed on 2/27/75 the within motion is 
denied as moot. So Ordered Wyatt J. 

Filed Judgment. Ordered that defts. Standard 
Oil Co. of Calif., Texaco Inc., Mobil Oil Corp., 
Chevron Oil Trading Co., and Texaco Overseas 
Petroleum Co., have judgment against pltff. 
dismissing the first claim of the complaint. 
Clerk, Approved Wyatt J. Entered 3/6/75. 
Filed Pltffs. Notice of Appeal from the Judg- 
ment dtd. 3/5/75. 
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Civit Action No. 


LONG ISLAND LIGHTING COMPANY, 
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—against— 


STANDARD OIL COMPANY OF CALIFORNIA, 
TEXACO INC., MOBIL OIL CORPORATION, 


CHEVRON OIL TRADING COMPANY, TEXACO 


OVERSEAS PETROLEUM COMPANY and JOHN 
DOES 1 through 10, 


Defendants. 


COMPLAINT 


Dated: New York, New York 
May 22, 1974 


RosENMAN COLIN Kaye PETSCHEK 
Freunp & EmIL 
Attorneys for Plaintiff 
575 Madison Avenue 
New York, New York 10022 
(212) 688-7800 


LILCO Cemplaint 


United States District Couri 


SOUTHERN District or NEw YorK 
+ 


Lone IsLanp LIGHTING Com PANY, 


Plaintiff, 
—against— 


STANDARD O1Lt CoMPANY oF CALIFORNIA, TEXAco INc., 
Mopsir Orr Corporation, CHEVRON OIL TRADING Com- 
PANY, TEXACO OveERSEAS PETROLEUM CoMPANY and 
Joun Does 1 THROUGH 10, 

Defendants. 


COMPLAINT 


Plaintiff, Long Island Lighting Company (LILCO), 
by its attorneys Rosenman Colin Kaye Petschek Freund & 
Emil, for its complaint herein alleges as follows: 


JURISDICTION AND VENUE 


1. The First and Seconp claims for relief of this com- 
plaint, directed against all defendants, are instituted pur- 
Suant to Sections 4 and 16 of the Act of Congress of 
October 15, 1914 (15 U. S. C. §§ 15 and 26 (1970) ) com- 
monly known as the Clayton Act, and arise under Sections 1 
and 2 of the Act of Congress of July 2, 1890, as amended 
(15 U. S. C. §§ 1 and 2 (1970)), commonly known as the 
Sherman Act. Jurisdiction of this Court is invoked pursuant 
to the provisions of 28 U. S. C. § 1337 (1970). Venue of 
the action in this Court is proper pursuant to the provisions 
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of 15 U.S. C. §§ 15 and 22 (1970). Defendants Standard 
Oil Company of California (SOCAL), Texaco Inc. (TEX- 
ACO), Mobil Oil Corporation (MOBIL), Chevron Oil 
Trading Company and Texaco Overseas Petroleum Com- 
pany, aie each doing business and are found in the Southern 
District of New York. The acts and practices hereinafter 
described occurred in and affect commerce among the States 
and between the United States and foreign rations. 


2. Jurisdiction of the Turrp claim for relief brought by 
LILCO against SOCAL is founded upon diversity of citi- 
zenship under the provisions of 28 U. S. C. § 1332 (1970) 
and on principles of pendent jurisdiction. LILCO is a gas 
and electric cozporation organized and existing under the 
iaws of the State of New York, with its principal place of 
business at 250 Old Country Road, Mineola, New York. 
SOCAL is a corporation organized and existing under the 
laws of the State of Delaware, with its principal place of 
business at the Standard Oil Building, 225 Bush Street, 
San Francisco, California. The amount in controversy ex- 
ceeds the sum of $10,000, exclusive of interest and costs. 


THE PARTIES 


3. At all times hereinafter mentioned, LILCO has been 
a domestic corporation, duly organized and existing under 
and by virtue of the Transportation Corporations Law of 
the State of New York, and has been a gas and electric 
corporation as defined in subdivisions 11 and 13 of Section 
11 of the Public Service Law of the State of New York 
and as such, generates and distributes electricity for resi- 
dential, commercial and industrial use in Nassau and 
Suffolk Counties and in part of Queens County. At all 
times hereinafter mentioned, LILCO, pursuant to the 
Public Service Law of the State of New York, has been 
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subject to the jurisdiction of the Public Service Commission 
of the State of New York as to practically all of its oper- 
ations, but particularly with regard to the reasonableness 
of its rates and charges for providing electric service to its 
customers. 


4. SOCAL is the fifth largest petroleum company and 
the tenth largest corporation in the United States, with 
assets in 1973 in excess of $9.0 billion. It reported revenue 
in 1973 of $8.9 billion and net income of $843.6 million. In 
the first quarter of 1974 it reported a net income of $293 
million on revenue of $3.9 billion. SOCAL is engaged on 
a world-wide basis in the exploration for, and production, 
transportation, refining, distribution and marketing of 
petroleum and petroleum products. 


5. Chevron Oil Trading Company is a corporation 
organized and existing under the laws of the State of Dela- 
ware, with an office and place of business at 30 Rockefeller 
Plaza, New York, New York. It is a wholly owned sub- 
sidiary of SOCAL. Hereinafter, unless otherwise stated, 
reference to SOCAL shall include reference to Chevron Oil 
Trading Company. 


6. TEXACO is a corporation organized and existing 
under the laws of the State of Delaware, with its principal 
place of business at 135 East 42nd Street, New York, New 
York. TEXACO is the second largest petroleum company 
and the third largest corporation in the United States, with 

assets in 1973 in excess of $13.5 billion. It reported revenue 
in 1973 of $11.4 billion and net income of $1.3 billion. In 
the first quarter of 1974, it reported net income of $589.4 
million on revenues of $4.9 billion. TEXACO is engaged 
on a world-wide basis in the exploration for, and produc- 
tion, transportation, refining, distribution and marketing of 
petroleum and petroleum products. 
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as the “Caltex” group, which group constitutes an inte- 
grated organization for the exploration for, and produc- 
tion, transportation, refining and marketing of crude oil 
and products thereof, and is engaged in such operations in 
the Middle East, Far East, Africa and Australasia. 


11. ARAMCO—Arabian-American Oil Company. 
ARAMCO is a company engaged in the exploration fer 
and the production, refining and transportation of crude 
oil within Saudi Arabia, og. rating under a concession 
granted by the Government of Saudi Arabia. SOCAL, 
TEXACO and EXXON Corporation (formerly Standard 
Oil Company of New Jersey) each owned 30% of 
ARAMCO and MOBIL owned the remaining 10%. On 
December 20, 1972 the four partners reached agreement 
with the Government of Saudi Arabia whereby, effective 
January 1, 1973, the Government of Saudi Arabia became 
a 25% owner in ARAMCO and the interests of TEXACO, 
SOCAL and EXXON were reduced to 221%4% each and 
the interest of MOBIL to 74%. 


12. BORCO—Bahama Oil Refining Company. BOR- 
CO is a Bahamian refining company owned 65% by 
New England Petroleum Corporation and 35% by SOCAL. 


13. HOST COUNTRY is a country other than the 
United States in which an oil producing company operates. 


14. NEPCO—New England Petroleum Corporation. 
NEPCO is a New York corporation with its principal place 
of business at 825 Third Avenue, New York, New York. 
NEPCO is one of the largest independent importers, refin- 
ers, and distriputors of petroleum products in the United 
States, with revenues in 1973 of $600 million. NEPCO 
services accounts throughout the East Coast of the United 
States. 
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15. 41C—Libyan National Oil Company. NOC is the 
Libyan government-owned oil corporation. It is engaged in 
the marketing of oil produced in Libya and belonging to 
the Government of Libya. 


16. OPEC—Organization of Petroleum Exporting 
Countries. OPEC is an organization of certain Asian, 
African and Latin American countries, which account for 
the bulk of the known crude oil reserves in the world. 
OPEC includes all major Persian Gulf and North African 
crude oil producing countries, including Libya and Saudi 
Arabia. 


17. PERSIAN GULF area is the geographic area 
including and surrounding the Persian Gulf. Countries in 
the area include: Iran, Iraq, Kuwait, Saudi Arabia, Qatar, 
Bahrain, United Arab Emirates and Oman. 


18. CRUDE OIL is unrefined oil. In its crude state 
oil can contain various percentages of sulphur. 


19. DISTILLATE OIL (No. 2) is a product of 
crude oil refined in such a way as to be suitable for use as 
a home heating oil. Utilities, including LILCO, use distil- 
late oil for firing relatively small, peak-load gas turbine 
electric generating units. 


20. RESIDUAL OIL (No. 6) is that portion of the 
crude cil that remains after completion of the refining 
process, during which various petroleum products are ex- 
tracted from the crude oil. Residual oil is used by utilities, 
including LILCO, as fuel in steam turbine electric gener- 
ating units, which are the large, primary generating units 
which account for the greatest part of oil burned by 
utilities. 


A7 
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21. LOW SULPHUR, as used in this complaint, 
describes crude, distillate or residual oil with sulphur con- 
tent of 0.3% or less. 


FIRST CLAIM FOR RELIEF 
AT AINST ALL. DEFENDANTS 


22. Beginning on or before January, 1971, and during 
all times thereafter, the named defendants and JOHN 
DOES 1 through 10 have combined and conspired unlaw- 
fuily to restrain and monopolize trade and commerce, and 
have in fact unlawfully restrained and monopolized trade 
and commerce, in low sulphur oil to be imported into the 
East Coast of the United States. A major objective of the 
conspiracy was and is to protect the monopoly interests of 
the defendants and others in the Persian Gulf area. To 
carry out the conspiracy and to achieve their objectives, 
the defendants agreed to implement and did implement a 
campaign and plan of action hereinafter set forth, with full 
knowledge that the implementation of said plan would 
materially damage LILCO and jeopardize the supply of 
electricity to consumers on the East Coast of the United 
Stairs. 


23. Defendants aggressively and coercively carried out 
such campaign and plan of action by means of the measures 
hereinafter set forth, among others. A.. such acts and 
practices were intended by defendants to ve, and were in 
fact, in furtherance of the aforesaid conspiracy and have 
had the effect of substantially restraining trade and pre- 
venting competition in the importation of low sulphur oil 
into the East Coast of the United States. 


24. LILCO is the sole supplier of electric power to con- 
sumers in most of Nassau and Suffolk Counties and the 
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Rockaway Peninsula section of Queens County ir. the State 
of New York. Under applicable environmental -egulations, 
LILCO is required to burn only low sulphur residual and 
distillate cil in its plants in Queens and Nassau Counties. 
In its Suffolk County plants LILCO is also required to use 
certain amounts of low sulphur oil. At the present time. ap- 
proximately 36% of LILCO’s residuat and distillate o'l re- 
quirements (or approximately 7.5 million barrels of a yearly 
requirement of 21.0 million barrels) are for low sulphur oil. 


LILCO first began burning low sulpinur oil in October, 
1969. 


25. Since 1960 NEPCO has been LILCO’s sole sup- 
plier of its residual oil requirements. The agreement cur- 
nth, in force between NEPCO and LILCO extends 
through a term ending March 31, 1980 and specifica'ly 
obligates NEPCO to supply all of LILCO’s low sulphur 
residual oil requirements up to a yearly maximum of 30 
million barrels. LIL.CO was induced to enter into that 
agreement by the express representation of SOCAL’s offi- 


cers to LILCO’s officers that SOCAL, NEPCO’s primary 
supplier of low sulphur crude oil, would guarantee an ade- 
quate supply of such crude oil for the duration of the agree- 
ment. The existence of the agreement was common knowl- 
edge in the petroleum industry. 


26. Under this agreement, the price LILCO paid 
NEPCO for the various grades of residual oil supplied 
by NEPCO was to be determu.ed by reference to the New 
York Harbor Cargo price per barre! as published by Hum- 
ble Oil and Refining Company, a subsidiary of EXXON, 
a partner of SOCAL, TEXACO and MOBIL in ARAM- 
CO. The agreement further established certain maximum 
prices for the products to be supplied. Payments under 
the agreement were to be made 30 days after the presen- 
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te ‘on of an invoice and a certificate of quantity and quality 
prepared by NEPCO with respect to each sale. 


27. As of August, 1973, SOCAL was NEPCO’s pri- 
mary supplier of low sulphur crude oil. In the early 1960's 
SOCAL and TEXACO—operating through AMOSEAS 
—had found a substantial quantity of low sulphur crude 
eil in Libya. In 1967, NEPCO entered into a long-term 
agreement with SOCAL under which SOCAL agreed to 
supply NEPCO with substantially all of SOCAL’s share 
of AMOSEAS’ output, to be delivered by SOCAL to the 
BORCO refinery. As part of the agreement, SOCAL 
received a 35% interest in the BORCO refinery and con- 
sented to guaranty a loan taken by NEPCO, which guar- 
anty provided that in the event of a default by NEPCO 
in repayment of the loan, NEPCO’s 65% interest in the 
BORCO refinery would pass to SOCAL. The effect of 
this agreement was to make Libya the major source of 
supply of low sulphur oil for the East Coast of the United 
States and, as the situation existed in August, 1973, if 
that supply wer to be interrupted, there would be sub- 
stantial brownouts or blackouts in the East Coast of the 
United States. 


28. In January, 1971, SOCAL, TEXACO, MOBIL 
and most other free world oil companies with interests in 
OPEC cor itries, fu ‘med a committee known as the London 
Policy Group (LPG) to plan policy with respect to and to 
bargain jointly with the OPEC countries, including Libya. 
The members of LPG agreed, among other things: (a) 
that no member »f LPG would reach any agreement with 
an OPEC country without the consent of all LPG members 
and (b) that if an OPEC country took any action against 
any LPG member, e.g., nationalization of all or part of its 
oil reserves in that country, the other members of LPG 
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would supply oil to that company, at cost, to the extent of 
its losses resulting from that action. 


29. Negotiations with OPEC countries were carried 
out jointly 'y LPG members from the time of LPG’s for- 
mation until early 1972, when the LPG members whose pri- 
mary interests were in the Persian Gulf (consisting of 
SOCAL, TEXACO. MOBIL and the other major petro- 
leum companies, know" within LPG as the “chiefs”) in 
effect split from the LPG members whose primary interests 
were in Libya (mostly the smaller “independent” petroleum 
companies). Thereafter, in an effort to protect their mo- 
nopoly interests in the Persian Gulf area, a number of the 
major petroleum company members of LPG reached agree- 
ment with a number of ‘he Persian Gulf host countries. 
Specifically, SOCAL, TEX ACO, MOBIL and EXXON 
negotiated an agreement with the Government of Saudi 
Arabia w'.ereby the Government acquired a 25% partici- 


pation in .' ...4MCO. 


30. In August, 1973, a number of the smaller “indepen- 
dent” petroleum companies, which were uperating in Libya 
and which had only insignificant holdings in the Persian 
Gulf area, reached an agreement with the Government of 
Libya. Under this agreement, 51% of all crude oil produced 
by those companies would belong to NOC and 49% of the 
crude oil produced would belong to the companies. The 
companies would have the right to buy back from NOC 
most or all of the remaining 51%. Although these smaller 
companies were LPG members, the LPG did not approve 
such agreement. 


31. SOCAL, TEXAJ MOBIL aad other major 
LPG members received similar offers from the Govern- 
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* Libya for a 51% partici i.ion bv NOC in their 
ibyan interests. In their judyrecai, however, a grant of 
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a 51% interest in their Libyan holdings would have jeopar- 
dized their far more vast and more valuable holdings in the 
Persian Gulf area, where they had succeeded in negotiating 
much more favorable agreements, including that with the 
Government of Saudi Arabia for a 25% participation in 
ARAMCO. Accordingly, SOCAL, TEXACO, MOBIL 
and other major LPG members concertedly decided to re- 
ject and did reject this proposal of the Libyan Government. 


32. In August, 1973, NEPCO learned that its Libyan 
source of supply was threatened by these events. There- 
fore, in an effort to protect itself and to insure adequate 
oil supplies for its customers and the East Coast of the 
United States, NEPCO proposed to SOCAL that NEPCO 
purchase either SOCAL’s 50% interest in AMOSEAS or 
all of AMOSEAS. SOCAL rejected NEPCO’s offer for 
the reasons stated in paragraph 31, supra. 


33. On September 1, 1973, Libya announced that it 
would nationalize a 51% interest of all companies in Libya 
that had not previously accepted the 51% participation, in- 
cluding AMOSEAS, other Libyan interests of SOCAL 
and TEXACO, and the Libyan interests of MOBIL. 


34. On September 10, 1973, SOCAL informed 
NEPCO that the Libyan Government had seized 51% of 
SOCAL’s interest in AMOSEAS, that SOCAL was re- 
sisting this takeover, and that as of September 1, 1973, all 
deliveries of Libyan crude oil by SOCAL were suspended. 


35. NEPCO immediately replied, stating that 
SOCAL’s position would violate SOCAL’s contractual 
obligations to NEPCO and reminding SOCAL that 49% 
of the AMOSEAS-produced crude oil siill belonged to 
SOCAL and TEXACO and that most of the remaining 
51% was being offered to SOCAL and TEXY ACO by NOC 
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on a buy-back arrangement. SOCAL stood firm and refused 
to honor its contractual commitment. Not only did SOCAL 
refuse to deliver to NEPCO any Libyan crude oil, it also re- 
fused to provide any replacement oil from its other sources. 
At the same time, SOCAL withdrew its tankers which, 
under its agreement with NEPCO, were uscd to carry the 
Libyan oil from Libya to the BORCO refinery in the Buha- 
mas. These actions, taken in accord with agreements made 
among certain LPG members, were “esigned to protect 
SOCAL’s and TEXACO’s interests in the Persian Gulf, 
including their interests in ARAMCO. 


36. Upon the invitation of the Government of Libya, 
NEPCO opened negotiations with NOC for possible di- 
rect purchase from NOC of part of NOC’s 51% share 
of AMOSEAS-produced crude oil. Following SOCAL’s 
announced boycott of NEP“~O and its refusal to honor its 
contract with NEPCO, NEPCO entered into an agreement 
with NOC for purchase in Libya of the approximate quan- 
tity of low sulphur crude oil that SOCAL previously had 
been supplying. NEPCO’s agreement with NOC, however, 
was at substantially higher prices per barrel and on dis- 
tinctly less favorable terms. In addition, since SOCAL 
had withdrawn its tankers, NEPCO had to arrange for 
and bear the greatly increased cost of transporting the oil 
from Libya to the BORCO refinery. 


37. Thereafter. pursuant to an unlawful conspiracy 
whose object was to protect their monopoly interest in and 
virtually complete control over all aspects cf the produc- 
tion, transportation, refining and marketing of crude oil 
in the Persian Gulf area, SOCAL, TEXACO, MOBIL and 
JOHN DOES | through 10, embarked on a course of action 
designed to prevent NEPCO from dealing with the Libyan 
Government, from purchasing low sulphur crude oil from 
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NOC, from transporting such low sulphur crude oil, from 


refining it and from distributing it to its customers, includ- 
ing LILCO. 


38. On or about September 13, 1973, R. G. Weinand, 
Executive Vice President of NEPCO, received a telephone 
call from L. W. Folmar, a Vice President of TEXACO 
and Chairman of the Board of Directors of Texaco Over- 
seas Petroleum Company. Mr. Folmar informed Mr. 
Weinand that he had heard the NEPCO had put a 
ship into Libya to lift oil which had been taken from 
AMOSEAS, that this oil still belonged to TEXACO, and 
that if NEPCO lifted this oil, TEX ACO would pursue all 
means to prevent its use by NEPCO. 


39. Minutes later, D. L. DeBaun, a Vice President of 
NEPCO received a telephone call from H. A. Navis, a 
Vice President of SOCAL and an officer of Chevron Oil 
Trading Company. Using almost the same words as Mr. 
Folmar, Mr. Navis warned NEPCO not to take any oil 
from NOC and threatened action to prevent NEPCO from 
making use of any Libyan oil. 


40. On the same day, both TEXACO and SOCAL 
sent letters to NEPCO restating their position, insisting 
that the Libyan oil was theirs, and threatening action if 
NEPCO actually lifted the oil. 


41. In spite of the threats by SOCAL and TEXACO, 
NEPCO did lift the oi! which it had purchased from 
NOC. It was loaded at the instruction of NOC at a ter- 
minal in Libya operated by a subsidiary of MOBIL. 


42. Thereafter, and pursuant to the conspiracy, SO- 
CAL, TEXACO and MOBIL decided to and did institute 
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a series of groundless legal actions around the world in 
an effort to harass NEPCO and to prevent NEPCO from 
transporting and refining the Libyan oil it had purchased 
from NOC and from distributing it to its customers, 
including LILCO. 


43. A subsidiary of SOCAL ant a subsidiary of 
TEXACO brought an action in Italy against an Italian 
refinery which had in its possession certain oil belonging 
to NEPCO. Although claiming in this action that this 
“hot oil” was rightfully “its oil”, at no time would SOCAL 
agree to deliver the oil either to NEPCO, as it was obli- 
gated to do under its stpply agreement with NEPCO, 
or to any of NEPCO’s East Coast customers, including 
LILCO. 


44. MOBIL, a SOCAL and TEXACO partner in 
ARAMCO but not in AMOSEAS, then brought an ac- 
tion in the Bahamas against a Bahamian subsidiary of 
NEPCO alleging that the oil NEPCO had purchaseca from 
NOC rightfully belonged to MOBIL, notwithstanding the 
fact that MOBIL did not produce that type of oil in Libya. 


45. Concurrently, a third action was brought in the 
Bahamas by TEXACO against a subsidiary of NEPCO 
trying to prevent NEPCO from using the oil bought from 
NOC and lifted in Libya. 


46. Despite the efforts uf SOCAL, TEXACO and 
MOBIL, NEPCO succeeded in bring the Libyan oil into 
the United States and supplying its customers, including 

CO. However, as a result of the actions of SOCAL, 
*£XACO, MOBIL and JOHN DOES 1 through 10, 


Al5 


>! 
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the cost per barrel of low sulphur crude oil immediately 
rose from a pre-September 1, 1973, price of $3.60 per bar- 
rel delivered to the BORCO refinery in the Bauamas to 
about $6.80 per barrel, an increase of almost 90%. There- 
after, and as a result of the conspiracy, the price of low 
sulphur crude oil continued to rise precipitiously. 


47. This increase in the direct cost per barrel of low 
sulphur crude oil and the increase in indirect costs to 
NEPCO resulting from the foregoing acts by SOCAL, 
PEXACO, MOBIL and JOHN DOES 1 through 10, 
led NEPCO to seek to increase the price that NEPCO 
charged LILCO for low sulphur residual oil. Two days 
after SOCAL had announced its intention not to deliver 
Libyan crude oil to NEPCO, NEPCO informed LIL: 
that replacement oil, to the extent available, would he-ce- 
forth be offered at a price increase of $3.20 per barre: of 
low sulphur residual oil on terms of immediate paymen . 
Thereafter, and as a result of the conspiracy, the price 
charged LILCO by NEPCO for low sulphur residual oil 
continued to rise precipitously. 


48. After notification by NEPCO of its price increase, 
LILCO tried to obtain low sulphur residual oil from other 
sources. No member of the LPG submitted an offer. 


49. As a result of the foregoing conspiracy, acts and 
practices, in the period from September 1, 1973 to date, 
LILCO has suffered substart’al damages in the form of 
greatly increased costs for its low sulphur residual oil re- 
quirements. Such damages are continuing. 


50. In addition, as a result of the foregoing conspiracy, 
acts and practices, NEPCO hz: demanded that LILCO pay 
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NEPCO on delivery instead of on 30-day terms as pro- 
vided in the agreement between LILCO and NEPCO. In 
the period from September 1, 1973 to date, this has resulted 
in substantially increased interest costs to LILCO. Such 
damages are continuing. 


51. Asa result of the foregoing conspiracy, acts and 
practices, in the period from September 1, 1973 to date, 
LILCO has been impaired in its ability to conduct normal 
transactions within the New York Power Pool and within 
other regional and inter-regional pools and organizations 
and has lost substantial revenues therefrom. Such damages 
are continuing. 


52. As a result of the foregoing conspiracy, acts and 
practices, and the threatened loss of its supplies of residual 
oil, LILCO has thus far had to expend substantial amounts 
to prepare for conversion of a portion of its oil burning 
capability to a coal burning capability and LILCO will have 
to continue to expend substantial sums. 


53. As a result of its increased costs resulting from 
the foregoing conspiracy, acts and practices, LILCO has 
suffered substantial losses in business from its present con- 
sumers and lost present and potential subscribers to several 
of its electric services. Such damages are continuing. 


54. Finally, as ad result of the foregoing conspiracy, 
acts and practices, LILCO has lost good will in its service 
-rea and among its customers. In addition, the confidence 
of the financial community in LILCO has diminished, mak- 
ing investors reluctant to accept LILCO’s securities and 
thus increasing the cost to LILCO of marketing such securi- 


LILCO Complaint 


17 


ties and of obtaining other forms of financing necessary 
for LILCO to maintain its financial integrity. L'LCO has 
suffered substantial damages as a result. Such damages 
are continuing. 


55. By virtue of an electric fuel adjustment provision 
contained in the rate schedule of LILCO and approved by 
the Public Service Commission of the State of New York, 
a portion of the fuel price increases referred to in para- 
graph 49, supra, has been borne by LILCO’s electric cus- 
tomers. In the event LILCO recovers damages for such 
increases, such recovery will be refunded to said electric 
customers in a manner and to the extent approved by the 
New York Public Service Commission. 


56. Unless SOCAL, TEXACO, MOBIL and JOHN 
DOES 1 through 10 are enjoined from continuing in the 
illegal and conspiratorial acts and practices described above, 
LILCO will continue to suffer damages in the form of 
increased costs, it will continue to bear the risk of possible 
brownouts or blackouts of its service area due to tinavai!- 
ability of low sulphur residual oil and it will continue <o 
experience erosion of its financial integrity and its abilicy 
to obtain nnancing sufficient to enable it to continue to 
provide adequate service to the public. It is and will be 
virtually impossible to ascertain or measure in damages the 
extent and nature of the injury that will be inflicted upon 
LILCO and its services as a result of the foregoing, 
an injury f.s which LILCO has and will have no adequate 
remedy at law. 
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SECOND CLAIM FOR RELIEF 
AGAINST ALL DEFENDANTS 


57. LILCO repeats and realleges the averments of 
paragraphs 1, 3 to 48 and 54 to 56 of this complaint. 


5&8  efendants SOCAL, TEXACO and MOBIL, act- 
ing © vidually and in concert with each other and with 
JOu.. DOES 1 through i0, have monopolized, have at- 
tempted to monopolize, and have conspired to monopolize 
the market in the East Coast of the United States for the 
production and sale of low sulphur crude oil and all products 
made therefrom. In furtherance thereof defendants have: 


(a) pursved a common course of action designed to 
secure for themselves and exclude others from access 
to and ownership of the major sources of supply of crude 
oil, including low sulphur crude oil; 


(b) pursued a common course of action designed to 
exploit and monopolize among themselves the means of 
gathering and transporting such crude oil to refineries; 


(c) pursued a common course of action designed to 
retain control among themselves of refinery capacity 
with the object of limiting the supply and controlling 
the price of all types of refined petroleum products, in- 
cluding low sulphur distillate and residual oil; 


(d) pursued a common course of action designed to 
maintain control among themselves over the distribu- 
tion and sale and marketing of all types of refined petro- 
leum preducts, including low sulphur distillate and resi. 
dual oil. 
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59. By means of the foregoing conspiracy, acts and 
practices, defendants have attempte to achieve and have 
achieved a monopoly over all phases of the petroleum indus- 
try from tle exploration for and production of crude oil 
to the transportation, refining and marketing of crude oil 
and all petrcleum products, including low sulphur distillate 
and residual oil. 


60. In 1972, SOCAL, TEXACO and MOBIL .n con- 
cert with EXXON, GULF OIL CORPORATION, 
BRITISH PETROLEUM COMPANY LIMITED and 
the ROYAL DUTCH SHELL GROUP, the seven major 
members of LPG and the petroleum industry, individually 
and through joint ventures and consortia among them- 
selves, controlled 64.2% of crude oil production in the free 
world. They accounted for 77.1% of all OPEC production, 
77.6% of production in the 1 ersian Gulf ar<a and Libya, 
and approximately 80% of Persian Gulf production. 


61. Defendants have used this monopoly power to limit 
the supply of petroleum products available to the consuming 
public and to fix and maintain the prices for these products 
at unreasonable and artificially high levels. Although 
defendants were aware of and knew that increasing 
environmental concern has led and will lead to the r-quire- 
ment that public utilities use only low sulphur distillate 
and residual cil in their plants, defendants have kept the 
supply of such petroleum products down and the price for 
such products up. They have accomplished this, in part, 
by choosing not to exploit deposits of low sulphur crude oil 
and by limiting the capacity to refine high sulphur crude 
oil into low sulphur petroleum products. 
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62. As a result of the foregoing conspiracy, acts and 
practices, LILCO has been damaged by having had to pay 
inflated, artificially high prices for its low sulphur distillate 
and residual oil requirements. LILCO has no present knowl- 
edge of the amount of overcharge that has resulted from 
such unlawful acts and practices. The facts regarding 
such overcharge are solely within the knowledge and con- 
trol of defendants and their co-conspirators. After dis- 
covery of those facts, LILCO will amend this complaint to 
set forth its damages specifically. 


THIRD CLAIM FOR RELIEF 
AGAINST SOCAL 


63. LILCO repeats and realleges the allegations of 
paragraphs | through 4 and 10 through 56 of this com- 
plaint. 


64. SOCAL has deliberately refused to supply NEPCO 
with low sulphur crude oil since September 1, 1973. It has 
done so intentionally and with knowledge of NEPCO’s 
obligation to LILCO under NEPCO’s supply agreement 
with LILCO. SOCAL did so knowing that unless it met 
its obligations to NEPCO, NEPCO would be unable to 
meet LILCO’s low sulphur residual oil requirements and 
that if LILCO were able to secure such low sulphur resid- 
ual oil, it would be able to do so only at greatly increased 
cost. By wrongfully, maliciously and wilfully refusing to 
supply NEPCO with low sulphur crude oil, SOCAL inten- 
tionally caused NEPCO to breach its agreement with 
LILCO and has caused and is causing LILCO Jamages 
as set forth in paragraphs 49 through 56, supra 


A2l 
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PRAYER FOR RELIEF 


WHEREFORE, plaintiff prays: 


A. That this Court order, adjudge and decree that 
defendants have violated Sections 1 and 2 of the Sher- 
man Act as alleged in th First and Seconp claims 
for relief ; 


B. That with respect to the First claim for re- 
lief, LILCO be awarded judgment for $186,000,000 or 
three times the damages of $62,000,000 presently 
known to LILCO, plus three times such other and fur- 
ther damages that LILCO has sustained and will sus- 
tain in the future as a result of defendants’ unlawful 
acts and practices, plus the costs of this action includ- 
ing reasonable attorneys’ fees; 


C. That with respect to the Seconp claim for re- 
lief, LILCO shall be awarded judgment for three 
times the damages it has sustained and will sustain in 
the future as a result of defendants’ unlawful acts and 
practices, plus the costs of this action including rea- 
sonable attorneys’ fees; 


D. That with respect to the First claim for re- 
lief, defendants and each of them, and their sub- 
sidiaries and affiliates, be enjoined and restrained from 
combining, conspiring, obstructing or in any way in- 
terfering with or attempting to interfere with the 
ability of NEPCO and others in purciuasing, lifting, 
transporting, refining and distributing Libyan crude 
oil; 


E. That with respect to the Seconp claim for 
relief, defendants and each of them and their subsidi- 
aries and affiliates be enjoined and restrained from 
combining and conspiring or attempting in any way to 
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control the supply and price ot low sulphur crude, dis- 
tillate and residual oil and from monopolizing or at- 
tempting to monopolize the world-wide market for low 
sulphur crude, distillate ar2 residual oil; 


F. That this Court order, adjudge and decree with 
respect to the THrp claim for relief, that SOCAL 
intentionally and wrongfully cause NEPCO to breach 
its agreement with LILCO and LILCO shall be 
awarded judgment for $62,000,000 plus such other 
and further damages that LILCO has sustained and 
wil! sustain in the future as a result of SUCAL’s wrong- 
ful acts, and punitive damages of an additional 
$62,000,000 plus the costs of this action: 


G. That the Court grant such other f as may 
be appropriate. 


Dated: New York, New York 


May 22, 1974. 


RosENMAN CoLtIn Kaye PEtTSCHEK 
Freunp & Emi 


By /s/ Asa D. SoxoLtow 
Asa D. SokoLtow 
575 Madison Avenue 
New York, New York 10022 
(212) 688-7800 


DEMAND FOR JURY 


Pursuant to Rule 38 of the Federai Rules of Civil 
Procedure plaintiff demands a trial by jury. 
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United States Bistrict Couwt 


SouTitERN District or NEw York 
SUE: Ge 
Civit Action No. 
0 
CONSOLIDATED EDISON COMPANY OF 
NEW YORK, INC., 


Plaintiff, 
—against— 


STANDARD OIL COMPANY OF CALIFORNIA, 
TEXACO INC., MOBIL OIL CORPORATION, 
CHEVRON OIL TRADING COMPANY, TEXACO 
OVERSEAS PETROLEUM COMPANY and JOHN 
DOES 1 through 10, 


Defendants. 
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Dated: New York, New York 
June 20, 1974 


RosENMAN CoLIn Kaye PEetsCHEK 
Freunp & EmIL 
Attorneys for Plaintiff 
575 Madison Avenue 
New York, New York 10022 
(212) 688-7800 


Le ATES ee A anes 


CON EDISON Complaint 


United Stetes Bistrict Court 


SOUTHERN District or NEw York 


CONSOLIDATED Epison CoMPANY OF NEW York, INc., 


Plaintiff, 
—against— 


STANDARD Oi, Company oF CALiIFoRNIA, TEXACO INc., 
Mosit O11 Corporation, CHEVRON O11 TRADING Com- 
PANY, TExAcO OversEAS PETROLEUM COMPANY and 
Joun Dogs 1 rHroucu 10, 


Defendants. 


eS en 
COMPLAINT 


Plaintiff, Consolidated Edison Company of New York, 
Inc. (CON EDISON), by its attorneys Rosenman Colin 
Kaye Petschek Freund & Emil, for its complaint herein 
alleges as follows: 


JURISDICTION AND VENUE 


1. The First claim for relief of this complaint, directed 
against all defendants, is instituted pursuant to Sections 4 
and 16 of the Act of Congress of October 15, 1914 (15 
U.S. C. §§ 15 and 26 (1970)) commonly known as the 
Clayton Act, and arises under Sections 1 and 2 of the Act 
of Congress of July 2, 1890, as amended (15 U. S. C. 
§§ 1 and 2 (1970)), commonly known as the Sherman 
Act. Jurisdiction of this Court is invoked pursuant to 
the provisions of 28 U. S. C. § 1337 (1970). Venue of 
the action in this Court is proper pursuant to the provisions 
of 15 U.S. C. §§ 15 and 22 (1970). Defendants Standard 


she 
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Oil Company of California (SOCAL), Texaco Inc. (TEX- 
ACO), Mobil Oil Corporation (MOBIL), Chevron Oil 
Trading Company and Texaco Overseas Petroleum Com- 
pany, are each doing business and are found in the Southern 
District of New York. The acts and practices hereinafter 
described occurred in and affect commerce among the States 
and between the United States and foreign nations. 


2. Jurisdiction of the SEconp claim for relief brought 
by CON EDISON against SOCAL is founded upon diver- 
sity of citizenship under the provisions of 28 U S. C. 
§ 1332 (1970) and on principles of pendent jurisdiction. 
CON EDISON is a gas, electric and steam corporation 
organized and existing under the laws of the State of New 
York, with its principal place of business at 4 Irving Place, 
New York, New York. SOCAL is a corporation organ- 
ized and existing under the laws of the S‘ate of Delaware, 
with its principal place of business at the Standard Oil 
Building, 225 Bush Street, San Francisco, California. The 
amount in controversy exceeds the sum of $10,000, ex- 
clusive of interest and costs. 


THE PARTIES 


3. At all times hereinafter mentioned, CON EDISON 
has been a domestic corporation, duly organized and exist- 
ing under a1 by virtue of the Transportation Corporations 
Law of th: State of New York, and has been a gas, electric 
and steam corporation as defined in subdivisions 11, 13 and 
22 of Section 2 of the Public Service Law of the State of 
New York and as such, generates and distributes electricity 
and steam for residential, commercial and industrial use iti 
New York City in the Boroughs of Manhattan, Brooklyn, 
Bronx and Staten Island and in parts of the Borough of 
Queens and the County of Westchester. CON EDISON 
also generates and distributes steam for space heating and 
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cooling in the Borough of Manhattan. At all times herein- 
after mentioned, CON EDISON, pursuant to the Public 
Service Law of the State of New York, has been subject to 
the jurisdiction of the Public Service Commission of the 
State of New York as to practically all of its operations, 
but particularly with regard to the reasonableness of its 
rates and charges for providing electric and steam service 
to its customers. 


4. SOCAL is the fifth largest petroleum company and 
the tenth largest corporation in the United States, with 
assets in 1973 in excess of $9.0 billion. It reported revenue 
in 1973 of $8.9 billion and net income of $843.6 million. In 
the first quarter of 1974 it reported a net income of $293 
million on revenue of $3.9 billion. SOCAL is engaged on 
a world-wide basis in the exploration for, and production, 
transportation, refining, distribution and marketing of 
petroleum and petroleum products. 


5. Chevron Oil Trading Company is a corporation 
organized and existing under the laws of the State of Dela- 
ware, with an office and place of business at 30 Rockefeller 
Plaza, New York, New York. It is a wholly owned sub- 
sidiary of SOCAL. Hereinafter, unless otherwise stated, 
reference to SOCAL shall include reference to Chevron Oil 
Trading Company. 


6. TEXACO is a corporation organized and existing 
under the laws of the State of Delaware, with its principal 
place of business at 135 East 42nd Street, New York, New 
York. TEXACC is the second largest petroleum company 
and the third largest corporation in the United States, with 
assets in 1973 in excess of $13.5 billion. It reported revenue 
in 1973 of $11.8 billion and net income of $1.3 billion. In 
the first quarter of 1974, it reported net income of $589.4 
million on revenues of $4.9 billion. TEXACO is engaged 
on a world-wide basis in the exploration for, and produc- 
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tion, transportation, re..ning, distribution and marketing of 
petroleum and petroleum products. 


7. Texaco Overseas Petroleum Company is a corpore 
tion organized and existing under the laws of the State of 
Dela-vare, with an office and place of business at 135 East 
42nd Street, New York, New York. It is a whoily owned 
subsidiary of TEXACO. Here‘nafter, sniess otherwise 
stated, reference to TEXACO shall include reference to 
Texaco Overseas Petroleum Company. 


8. MOBIL is a corporation organized and existing un- 
der the laws of the State of New York, with its principal 
place of business at 150 East 42nd Street, New York, New 
York. MOBIL is the third largest petroleum company and 
the seventh largest corporation in the T'n‘ted States, with 
assets in 1973 in excess of $10.6 bition. It reported revenue 
in 1973 of $12.8 billion and nc: income of $849.3 million. 
In the first quarter of 1974 it renorwd net income of $258.6 
million on revenues of $4.4 bill’on. MOBIL is engaged on 
a world-wide basis in the exp!*. ation for, and production, 
transportation, refining, distrivutiun and marketing of 
petroleum and petroleum pro:'1cts 


9. JOHN DOES 1 through 10 are co-conspirators 
with SOCAL, TEXACO cnd MOBIL in the acts and 
practices hereinafter descrived, whose participation in ihose 
events is presently unknown to plaintiffs. As their identity 
and the nature and extent of their participation become 
known, this complaint will be amended and they will be 
added as parties to this action. 


DEFINITIONS 


10. AMCSEAS—Anrrican Overseas Petroleum Lim- 
ited. AMOSEAS is a company engaged in crude oil drill- 
ing and producing in Libya. It is one of a serie. of com- 
panies jointly owned by SOCAL and TEXACO and known 


CON EDISON Complaint 


5 


as the “Caltex” group, which group constitutes an inte- 
grated organization for the exploration for, and produc- 
tion, transportation, refining and marketing of crude oil 
and p. oducts thereof, and is engaged in such operations in 
the Middle East, Far East, Africa and Australasia. 


11. ARAMCO—Arabian-American Oil Company. 
ARAMCO is a company engaged in the exploration for 
and the production, refining and transportation »f crude 
oil within Saudi Arabia, operating under a concession 
granted by the Govern~ent of Saudi Arabia. SOCAL, 
TEXACO and ~XXON Lorporation (formerly Standard 
Oil Company of New Jersey) each owned 30% of 
ARAMCO and MOBIL owned the remaining 10%. On 
December 20, 1972 the four partners reached agreement 
with the Government of Saudi Arabia whereby, effective 
January 1, 1973, the Government of Saudi Arabia became 
a 25% owner in ARAMCO and the interests of TEXACO, 
SOCAL and EXXON were reduced to 221%4% each and 
the interest of MOBIL to 714%. 


12. BORCO—Bahamas Oil Refining Company. BOR- 
CO is a Bahamian refining company owned 65% by 
New England Pet: oleum Corporation and 35% by SOCAL. 


13. HOST COUNTRY is a country other than the 
United States in which an oil producing company operates. 


14. NEPCO—New England Petroleum Corporation. 
NEPCO is a New York corporation with its principal place 
of business at 825 Third Avenue, New York, New York. 
NEPCO is one of the largest independent importers, refin- 
ers, and distributors of petroleum products in the United 
States, with revenues in 1973 of $600 million. NEPCO 
services accounts throughout the East Coast of the United 
States. 
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15. NOC—Libyan National Oil Company. NOC is the 
Libyan government-owned oil corporation. It is engaged in 
the marketing of oil produced in Libya and belonging to 
the Government of Libya. 


16. ‘C—Organization of Petroleum Exporting 
Countries. OPEC is an organization of certain Asian, 
African and Latin American countries, which account for 
the bulk of the known crude oil reserves in the world. 
OPEC includes all mz ior Persian Gulf and North African 
crude oil producing cowatries, inciuding Libya and Saudi 
Arabia. 


17. Pi.RSTAN GULF area is the geographic area 
including and :..rrounding the Persian Gulf. Countries in 
the area include: Iran, Iraq, Kuwait, Saudi Arabia, Qatar, 
Bahrain, United Arab Emirates and Oman. 


18. CRUDE OIL is unrefined oil. In its crude state 
oil can contain various percentages of sulphur. 


19. RESIDUAL OIL (No. 6) is that portion of the 
crude oil that remains after completion of the refining 
process, during which various petroleum products are ex- 
tracted from the crude oil. Residual oil is used by utilities, 
including CON EDISON, as fuel in steam turbine electric 
generating units, which are the large, primary generating 
units which consume the greatest part of oil burned by 
utilities. CON EDISON also uses residuai oil as fuel in 
the plants in which it generates steam for sale as steam. 


20. LOW SULPHUR, as used in this complaint, 
describes crude or residual oil with sulphur content of 0.3% 
or less. 


CON EDISON Complaint 


7 


FIRST CLAIM FOR RELIEF 
AGAINST ALL DEFENDANTS 


21. Beginning on or before January, 1971, and during 
all times thereafter, the named defendants and JOHN 
DOES 1 through 10 have combined and conspired unlaw- 
fully to restrain and monopolize trade and commerce, and 
have in fact unlawfully restrained and monopolized trade 
and commerce, in low sulphur oil to be imported into the 
East Coast of the United States. A major objective of the 
conspirac - was and is to protect the monopoly interests of 
the defendants and others in the Persian Gulf area. To 
carry out the conspiracy and to achieve their objectives, 
the defendants agreed to implement and did implement a 
campaign and plan of action hereinafter set forth, with full 
knowledge that the implementation of said plan would 
materially damage CON EDISON and jeopardize the sup- 
ply of electricity to consumers on the East Coast of the 
United States. 


22. Defendants aggressively and coercively carried out 
such campaign and plan of action by means of the measures 
hereinafter set forth, among others. All such acts and 
practices were intended by defendants to be, and were in 
fact, in turtherance of the aforesaid conspiracy and have 
had the effect of substantially restraining trade and pre- 
venting competition in the importation of low sulphur oil 
into the East Coast of the United States. 


23. CON EDISON is the sole supplier of electric 
power to consumers in most of New York City and West- 
chester County in the State of New York. Und ap- 
plicable environmental regulations, CON EDISON is re- 
quired to burn only low sulphur oil in its plants in New 
York City and Westchester County. CON EDISON’s 
annual requirements of low sulphur residual oil total 


CON EDISON Complaint 


8 


approximately 50 million barrels. From September 1, 1973 
through May 31, 1974, CON EDISON has burned 35.3 
million barrels of low sulphur residual oi. of which some 


11.6 million barrels have been supplied under contract by 
NEPCO. 


24. NEPCO has been a major supplier of CON EDI- 
SON’s residual oil requirements since 1963. The agree- 
ment that was in force in August, 1973 between NEPCO 
and CON EDISON extended through a term ending March 
31, 1980 and obligated NEPCO to supply CON EDISON 
with low sulphur residual oil in the amount of approxima tely 
23 million barrels per year. CON EDISON was induced to 
enter into that agreement by the express representation of 
SOCAL/’s officers to CON EDISON’s officers that SOCAL, 
a major supplier of low sulphur crude oil to NEPCO, would 
support NEPCO and make its exceedingly large crude oil 
reserves throughout the world available to NEPCO to en- 
able NEPCO to meet its needs. The existence of the agree- 
ment was common knowledge in the petroleum indust~y. 


25. Under the agreement, the maximum price CON 
EDISON paid NEPCO for residual oil was to be deter- 
mined by reference to the prices for the same type product 
of Humble Oil and Refining Company (a subsidiary of 
EXXON, a partner of SOCAL, TEXACO and MOBIL in 
ARAMCO), Asiatic Petroleum Corporation and Amerada 
Hess Corporation. Payments under the agreement were 
to be made on or before the 20th day of the month follow- 
ing the month in which deliveries were made, provided 
NEPCO’s invoices were received on or before the 13th 
day of such following month. 


26. As of August, 1973, SOCAL was NEPCO’s pri- 
mary supplier of low sulphur crude oil. In the early 1960s 
SOCAL and TEXACO—operating through AMOSEAS 


—_ 


a 
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—had found a substantial quantity of low sulphur crude 
oil in Libya. In 1968, NEPCO entered into a long-term 
agreement with SOCAL under which SOCAL agreed to 
supply NEPCO with the major portion of SOCAL’s share 
of AMOSEAS’ output, to be delivered by SOCAL to tne 
BORCO refinery. As part of the agreement, SOCAL 
received a 35% interest in the BORCO refinery and con- 
sented (o guaranty a loan taken by NEPCO, which guar- 
anty provided that in the event of a default by NEPCO 
in repayment of the loan, NEPCO’s 65% interest in the 
BORCO refinery would pass to SOCAL. The effect of 
this agreement was to make Libya a major source of 
supply of low sulphur oil for the East Coast of the United 
States and, as the situation existed in August, 1973, if 
that supply were to be interrupted, there could be sub- 
stantial brownouts or blackouts in the East Coast of the 
United States. 


27. In January, 1971, SOCAL, TEXACO, MOBIL 
and most other free world oil companies with interests in 
OPEC countries, formed a committee known as the London 
Policy Group (LPG) to plan policy with respect to and to 
bargain jointly with the OPEC countries, including Libya. 
The members of LPG agreed, among other thiags: (a) 
that no member of LPG would reach any agreement with 
an OPEC country without the consent of all LPG members 
and (b) that if ar OPEC country took any action against 
any LPG member, e.g., nationalization of all or part of its 
oil reserves in that country, the other members of LPG 
would supply oil to that company, at cost, to the extent of 
its losses resulting from that action. 


28. Negotiations with OPEC countries were carried 
out jointly by LPG members from the time of LPG’s for- 
mation until early 1972, when the LPG riembers whose pri- 
mary interests were in the Persian Gulf (coasisting of 
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SOCAL, TEXACO, MOBIL and the other major petro- 
leum companies, known within LPG as the “chiefs’”’) in 
effect split from the LPG members whose primary interests 
were in Libya (mostly the smaller “independent” petroleum 
companies). Thereafter, in an effort to protect their :.2- 
nopoly interests in the Persian Gulf area, a number he 
major petroleum company members of LPG reached agree- 
ment with a number of the Persian Gulf host countries. 
Specifically, SOCAL, TEXACO, MOBIL and EXXON 
negotiated an agreement with the Government of Saudi 
Arabia whereby the Government acquired a 25% partici- 
pation in ARAMCO. 


29. In August, 1973, a number of the smaller “indepen- 
dent” petroleum companies, which were operating in Libya 
and which had only insignificant holdings in the Persian 
Gulf area, reached an agreement with the Government of 
Libya. Under this agreement, 51% of all crude oil produced 
by those companies would belong to NOC and 49% of the 
crude oil produced would belong to the companies. The 
companies would have the right to buy back from NOC 
most or all of the remaining 51%. Although these smaller 
companies were LPG members, the LPG did not approve 
such agreement. 


30. SOCAL, TEXACO, MOBIL and other major 
LPG members also received offers from tac Govern- 
ment of Libya for a 51% participation by NOC in their 
Libyan interests. In their judgment, however, a grant of 
a 51% interest in their Libyan holdings would have jeopar- 
dized their far more vast and more valuable holdings in the 
Persian Gulf area, where they had succeeded in negotiating 
much more favorable agreements, including that with the 
Government of Saudi Arabia for a 25% participation in 
ARAMCO. Accordingly, SOCAL, TEXACO, MOBIL 
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and other major LPG members concertedly decided to re- 
ject and did reject this proposal of the Libyan Government. 


31. In August, 1973, NEPCO learned that its Libyan 
source of supply was threatened !y these events. There- 
fore, in an effort to protect itself and to insure adequate 
oil supplies for its customers and the East Coast of the 
United States, NEPCO proposed to SOCAL that NEPCO 
purchase either SOCAL’s 50% interest in AMOSEAS or 
all of AMOSEAS. SOCAL rejected NEPCO’s offer for 
the reason stated in paragraph 30, supra. 


32. On September 1, 1973, Libya announced that it 
would nationalize a 51% interest of all companies in Libya 
that had not previously accepted a 51% participation, in- 
cluding AMOSEAS, other Libyan interests of SOCAL 
and TEXACO, and the Libyan interests of MOBIL. 


33. On September 10, 1973, SOCAL informed 
NEPCO that the Libyan Government had seized 51% of 
SOCAL’s interest in AMOSEAS, that SOCAL was re- 
sisting this takeover, and that as of September 1, 1973, all 
deliveries of Libyan crude oil by SOCAL were suspended. 


34. NEPCO immediately replied, stating that 
SOCAL’s position would violate SOCAL’s contractual 
obligations to NEPCO and reminding SOCAL that 49% 
of the AMOSEAS-produced crude oil still belonged to 
SOCAL and TEXACO and that most of the remaining 
51% was being offered to SOCAL and TEXACO by NOC 
on a buy-back arrangement. SOCAL stood firm and refused 
to honor its contractual commitment. Not only did SOCAL 
refuse to deliver to NEPCO any Libyan crude oil, it also re- 
fused to provide any replacement oil from its other sources. 
At the same time, SOCAL withdrew its tankers which, 
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under its agreement with NEPCO, were used to carry the 
Libyan oil from Libya to the BORCO refinery in the Baha- 
mas. These actions, taken in accord with agreements made 
among certain LPG members, were designed to protect 
SOCAL’s and TEXACO’s interests in the Persian Gulf, 
including their interests in ARAMCO. 


35. Upon the invitation of the Government of Libya, 
NEPCO opened negotiations with NOC for possible di- 
rect purchase from NOC of part of NOC’s 51% share 
of AMOSEAS-produced crude oil. Following SOCAL’s 
announced boycott of NEPCO and its refusal to honor its 
contract with NEPCO, NEPCO entered into an agreement 
with NOC for purchase in Libya of the approximate quan- 
tity of low sulphur crude oil that SOCAL previously had 
been supplying. NEPCO’s agreement with NOC, however, 
was at substantially higher prices per barrel and on dis- 
tinctly less favorable terms than NEPCO’s agreement with 
SOCAL. In addition, since SOCAL had withdrawn its 


tankers, NEPCO had to arrange for and bear the greatly 
increased cost of transporting the oil fro’: Libya to the 
BORCO refinery. 


36. Thereafter, pursuant to an unlawful conspiracy 
whose object was to protect their monopoly interest in and 
virtually complete control over all aspects of the produc- 
tion, transportation, refining and marketing of crude oil 
in the Persian Gulf area, SOCAL, TEXACO, MOBIL and 
JOHN DOES 1 through 10, embarked on a course of action 
designed to prevent NEPCO from dealing with the Libyan 
Government, from purchasing low sulphur crude oil from 
NOC, from transporting such low sulphur crude oil, from 
refining it and from distributing it to its customers, includ- 
ing CON EDISON. 
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37. On or about September 13, 1973, R. G. Weinand, 
Executive Vice President of NEPCO, received a telephone 
call from L. W. Folmar, a Vice President of TEXACO 
and Chairman of the Board of Directors of Texaco Over- 
seas Petroleum Company. Mr. Folmar informed Mr. 
Weinand that he had heard that NEPCO had put a 
ship into Libya to lift oil which had been taken from 
AMOSEAS, that this cil still belonged to TEXACO, and 
that if NEPCO lifted this oil, TEXACO would pursue all 
means to prevent its use by NEPCO. 


38. Minutes later, D. L. DeBaun, a Vice President of 
NEPCO, received a telephone call from H. A. Navis, a 
Vice President of SOCAL and an officer of Chevron Oil 
Trading Company. Using almost the same words as Mr. 
Folmar, Mr. Navis warned NEPCO not to take any oil 
from NOC and threatened action to prevent NEPCO from 
making use of any Libyan oil. 


39. On the same day, both TEXACO and SOCAL 
sent letters to NEPCO restating their position, insisting 


that the Libyan oil was theirs, and threatening action if 
NEPCO actually lifted che oil. 


40. Iu spite of the threats by SOCAL and TEXACO, 
NEPCO did lift the oil which it had purchased from 
NOC. It was Icad+d at the instruction of NOC at a ter- 
mina! in Libya operated b« 2 -bsidiary of MOBIL. 


41. Thereafter, and prrsuant to the conspiracy, SO- 
CAL, TEXACO ard MOBIL decided to and did institute 
a series of grounatess legal actions around the world in 
an effort to harass NEPCO ard to prevent NEPCO from 
transporting and refining the Libyan oil it had purchased 
from NOC and from distributing it to its cystomers, 
including CON EDISON. 
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42. A subsidiary of SOCAL and a subsidiary of 
TEXACO brought an action in Italy against an Italian 
refinery which had in its possession certain oil belonging 
to NEPCO. Although claiming in this action that this 
“hot oil” was rightfully “its oil’, at no time would SOCAL 
agree to deliver the oil either to NEPCO, as it was obli- 
gated to do under its supply agreement with NEPCO, 
or to any of NEPCO’s East Coast customers, including 
CON EDISON. 


43. MOBIL, «a SOCAL and TEXACO partner in 
ARAMCO but not in AMOSEAS, then brought an ac- 
tion in the Bahamas against a Bahamian subsidiary of 
NEPCO alleging that the oil NEPCO had purchased from 
NOC rightfully belonged to MOBIL, notwithstanding the 
fact that MOBIL did not produce that type of oil in Libya. 


44. Concurrently, a third action was brought in the 
Bahamas by {EXACO against a subsidiary of NEPCO 
trying to prevent NEPCO from using the oil bought from 
NOC and lifted in Libya. 


45. Asa result of the foregoing conspiracy, acts and 
practices of SOCAL, TEXACO, MOBIL and JOHN 
DOES 1 through 10, NEPCO was unable to meet its full 
obligations to CON EDISON to deliver low sulphur resid- 
ual oil. As a result, CON EDISON was required to pur- 
chase substantial amounts of low sulphur residual oil from 
other suppliers at prices substantially higher than those 
provided for in CON EDISON’s agreement with NEPCO. 


46. As a further result of the actions of SOCAL, 
TEXACO, MOBIL and JOHN DOES 1 through 10, the 
cost to NEPCO of Libyan low sulphur crude oil immediate- 
ly rose from 2 vre-September 1, 1973, price of $3.60 per 
barrel delivered to the BORCO refinery in the Bahamas to 
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$6.80 per barrel, an increase of almost 90%. Thereafter, 
and as a result of the cons; iracy, the price of low sulphur 
crude oil continued to rise precipitously. 


47. This increase in the direct cost per barrel of low 
sulphur crude oil and the increase in indirect costs to 
NEPCO resulting from the foregoing acts by SOCAL, 
TEXACO, MOBIL and JOHN DOES 1 through 10, 
led NEPCO to seek to increase the price that NEPCO 
charged CON EDISON for those amounts of low sul- 
phur residual oil which it was still able to supply to CON 
EDISON. Two days after SOCAL had announced its in- 
tention not to deliver Libyan crude oil to NEPCO, NEPCO 
informed CON EDISON that replacement oil, to the ex- 
tent available, would henceforth be offered at a price in- 
crease of up to $3.20 per barrel of low sulphur resid::al oil 
on terms of payment five days after delivery. Thereafter, 
and as a result of the conspiracy, the price charged CON 
EDISON by NEPCO for low sulphur residual oil con- 
tinued to rise precipitously. 


48. After notification by NEPCO of its price increase, 
CON EDISON tried to obtain low sulpnur residual oil 
from Viher sources. No major member of the LPG sub- 
mitted an offer. 


49. Asa result of the foregoing conspiracy, acts and 
practices, in the period from September 1, 1973 to date, 
CON ED:1SON has suffered damages in the amount of 
fifty million dollars ($50,000,000) as a result of greatly 
increased costs for its low sulphur residual oil requirements. 
Such damages are continuing 


50. In addition, as a result of the foregoing conspir- 
acy, acts and practices, NEPCO has dem; ided that CON 
EDISON pay NEPCO within five days after delivery in- 
stead of as provided in the agreement between CON 
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EDISON and NEPCO. In the period from September 1, 
1973 to date, this has resulted in damages of one million 
four hundred thousand dollars ($1,400,000) in the form of 
increased interest costs to CON EDISON. Such damages 
are continuing. 


51. Asa result of the foregoing conspiracy, acts and 
practices, and the threatened loss of its supplies of residual 
oil, CON EDISON has thus far had to expend six hundred 
thousand dollars ($600,000) to prepare for conversion of 
a portion of its oil burning capability to a coal burning 
capability. 


52. Finally, as a result of the foregoing conspiracy, 
acts and practices, CON EDISON has lost good will in its 
service area and among its customers; CON EDISON has 
been forced to omit its dividend for the second quarter of 
1974, the first such dividend it has omitted since 1885; the 
confidence of the financial community in CON EDISON 
has diminished, making investors reluctant or unwilling to 
accept CON EDISON securities, forcing CON EDISON 
to postpone a scheduled issue of common stock planned for 
offering in May 1974, and increasing the cost to CON 
EDISON of marketing such securities and of obtain- 
ing other forms of financing necessary for CON EDISON 
to maintain its financial integrity. Damages to CON EDI- 
SON as a result of the foregoing are substantial and are 
continuing and their amount cannot be measured or quan- 
tified at this point. When such damages are susceptible of 
measurement, CON EDISON will amend this complaint to 
set fo ‘h such damages specifically. 


53. . y virtue of electric fuel adjustment provisions 
contained in the rate schedules of CON EDISON and ap- 
proved by the Public Service Commission of the State of 
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New York, a portion of the fuel price increases referred 
to in paragraph 49, supra, has been borne by CON EDI- 
SON’s electric and steam customers. In the event CON 
EDISON recovers damages for such increases, a similar 
portion of such recovery will be refunded to said electric 
and steam customers in a manner and to the extent approved 
by the New York Public Service Commission. 


54. Unless SOCAL, TEXACO, MOBIL and JOHN 
DOES 1 through 10 are enjoined from continuing in the 
illegal and conspiratorial acts and practices described above, 
CON EDISON will continue to suffer damages in the form 
of increased costs, it will continue to bear the risk of possible 
brownouts or blackouts of its service area due to unavail- 
ability of low sulphur residual oil and it will continue to 
experience erosion of its financial integrity and its ability 
to obtain financing sufficient to .uable it to continue to 
provide adequate service to the public. It is and will be 
virtually impossible to ascertain or measure in damages the 
extent and nature of the injury that will be inflicted upon 
CON EDISON and its services as a result of the fore- 
going, an injury for which CON EDISON has and will 
have no adequate remedy at law. 


SECOND CLAIM FOR RELIEF 
AGAINST SOCAL 


55. CON EDISON repeats and realleges the allega- 
tions of paragraphs 1 through 4 and 10 through 54 of this 
complaint. 


56. SOCAL has deliberately refused to supply NEPCO 
with low sulphur crude oil since September 1, 1973. It has 
done so intentionally and with knowledge of NEPCO’s 
obligation to CON EDISON under NEPCO’s supply agree- 
ment with CON EDISON. SOCAL did so knowing that 
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unless it met its obligations to NEPCO, NEPCO would be 
unable to meet CON EDISON’s low sulphur residual oil 
requirements and that if CON EDISON were able to se- 
cure such low sulphur residual oil, it would be able to do 
so only at greatly increased cost. By wrongfully, mali- 
ciously and wilfully refusing to supply NEPCO with low 
sulphur crude oil, SOCAL intentionally caused NEPCO 
to be unable to perform under its agreement with CON 
EDISON and has caused and is causing CON EDISON 
damages as set forth in paragraphs 49 through 52 and 
54, supra. 


PRAYER FOR RELIEF 
WHEREFORE, plaintiff prays: 


A. That this Court order, adjudge and decree that de- 
fendants have violated Sections 1 and 2 of the Sherman Act 
as alleged in the First claim for relief; 


B. That with respect to the Frrst claim for relief, CON 
EDISON be awarded judgment for $156,000,000 or three 
times the $52,000,000 damages presently known to CON 
EDISON. plus three times such other and further damages 
that CO; EDISON has sustained and will sustain in the 
future as a result of defendants’ unlawful acts and prac- 
tices, plus the costs of this action including reasonable 
attorneys’ fees; 


C. That with respect to the Frrst claim for relief, 
defendants and each of them, and their subsidiaries and 
a liates, be enjoined and restrained from combin: .g, con- 
spiring, obstructing or in any way interfering with or at- 
tempting to interfere with the ability of NEPCO and others 
in purchasing, lifting, transporting, refining and distribut- 
ing Libyan crude oil; 
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D. That this Court order, adjudge and decree with 
respect to the SEconp claim for relief, that SOCAL inten- 
tionally and wrongfully caused NEPCO to be unable to 
perform under its agreement with CON EDISON and 
CON EDISON shall be awarded judgment for $52,000,000 
plus such other and further damages that CON EDISON 
has sustained and will sustain in the future as a result of 
SOCAL’s wrongful acts, and punitive damages of an addi- 
tional $52,000,000 plus the costs of this action; 


E. That the Court grant such other relief as may be 
appropriate. 


Dated: New York, New York 
June 20, 1974 


ROSENMAN CoLtn Kaye PetscueK 
Freunp & EmIL 


Asa D. Sokolow 

575 Madison Avenue 

New York, New York 10022 
(212) 688-7800 


DEMAND FOR JURY TRIAL 


Pursuant to Rule 38 of the Federal Rules of Civil Pro- 
cedure plaintiff demands a trial by jury. 


Asa D. Sokolow 
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Defendants’ Notice of Joint Motion 


SOUTHERN DISTRICT OF NEW YORE 


LONG ISLAND LIGHTING COMPANY, bi See eS i 


Plaintiff, 
“-against- 
STANDARD OIL COMPANY OF CALIFORNIA, : T4. Civ... 2233 
TEXACO INC., MOBIL OIL CORPORATION, (IBW) 
CHEVRON OIL TRADING COMPANY AND : 
TEXACO OVERSEAS PETROLEUM COMPANY, 
Defendants. 


CONSOLIDATED EDISON COMPANY OF 
| NEW YORK, INC., 


Plaintiff, 
-against- 
STANDARD OIL COMPANY OF CALIFORNIA, 74 Civ. 2645 
TEXACO INC., MOBIL OIL CORPORATION, : (IBW) 
CHEVRON OIL TRADING COMPANY AND 
icon OVERSEAS PETROLEUM COMPANY, 


Defendants. 


NOTICE OF MOTION 


SIRS: 

PLEASE TAKE NOTICE that upon the complaints in the 
above-mentioned actions, all prior pleadings and proceedings 
therein, and upon the accompanying memorandum of law, the 
undersigned defendants will move this Court at the United 
States Courthouse, Foley Square, New York, New York, on 
January 10, 1975, at 10:00 A.M. in the forenoon of that day 
or as soon thereafter as counsel may be heard, for an order 
pursuant to Rule 12 of the Federal Rules of Civil Procedure, 
dismissing, for their failure to state a claim upon which 


relief can be granted, 


the First and Second Claims 


of the 


j UNITED STATES DISTRICT COURT Prey 


| 
| 
| 


sefendants’ Notice of Joint Motion 


Lighting Company and the First Claim of the above-captioncd 


above-capt lonea complaint of the plaintirer Long, Island 
coe of the plaintiff Consolidated Edison Company of 


New York, Inc., and for such other and further relief as the 


Court may deem just and proper. 


Dated: New York, New York 
November 1, 1974 


LORD, DAY & LORD 


By VV, bel 


A Member of the’ Firm 


25 Broadway 
New York, New York 10004 
(212) 344-8480 


Attorneys for Defendants 
Standard Oil Company of California 
Chevron Oil Trading Company 


CHARLES F. KAZLAUSKAS, JR. 
135 East 42nd Street 

New York, New York 10017 
(212) 953-6086 


KAYE, SCHOLER, FIERMAN, =AYS & 
HANDLER 


By Ai lb p or 
A Membervof the Firm 
425 Park Avenue 
New York, New York 10022 


(212) 759-8400 


Attorneys for Defendant 
Texaco Inc. 


DONOVAN, LEISURE, NEWTON & IRVINE 


rember of the FirA 


ockefeller Plaza 
ew York, New York 10020 
(212) 489-4100 


Attorneys for Defendant 
Mobil Oil Corporation 


A45 


Defendants’ Notice of Joint Motion 


DEBEVOISE, PLIMPTON, LYONS & GATES 


f\ \ 
\ ( ~ 
By \ Vic. \ ALLS ALS 
A Member of the Firm 


299 Park Avenue 
| 
| 
| 
| 
| 


New York, New York 10017 
(212) 752-6400 


Attorneys for Defendant 
Texaco Overseas Petroleum Company 


TO: ROSENMAN, COLIN, KAYE, 
PETSCHEK, FREUND & EMIL 
575. Madison Avenue 
New York, New York 10022 
Attention: Asa Sokolow, Esq. 


Affidavit of Asa D. Sokolow, sworn to December 20, 1974 
| [pp. 1-6] 


UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


=-— = meme x 
LONG ISLAND LIGHTING COMPANY, : 
4 Civ. 22 
Plaintiff, : 4 (TBw.) 
- against - : : 
STANDARD CIL COMPANY OF CALIFORNIA, : 
TEXACO INC., MOBIL OIL CORPORATION, 
CHEVRON OIL TRADING COMPANY and 
TEXACO OVERSEAS PETROLEUM COMPANY, 
Defendants. ; 
-—-——— eee meme ps 
CONSOLIDATED EDISON COMPANY OF ; ree 
WEW YORK, INC., 74 Civ. 2645 
: (T.B.8. ) 


\ Plaintiff, 
- against - 


STANDARD OIL COMPANY OF CALIFORNIA, 
TEXACO INC., MOBIL OIL CORPORATION, :? 
CHEVRON OIL TRADING COMPANY and 
TEXACO OVERSEAS PETPJLNUIS COMPANY, : 


De ‘er.dants. 


i x vie 


STATE OF NEW YORK ) 


H SS.? 
COUNTY OF NEW YORK) 


ASA D. SOKOLOW, being duly sworn, deposes and says: 


1. I am a member of the firm of Rosenman Colin Kaye 


Petschek Freund & Emil, Esqs., counsel for Long Island Lighting 
Company ("LILCO") and Consolidated Edison Company of New York, Inc. 
| 


[pp. 1-6] 


Affidavit of Asa D. Sokolow, sworn to December 20, 1974 ! 
"GON EDISON"), plaintiffs in this consolidated action. I submit 
| 
i this affidavit in opposition to the motions of defendants to dis- 
jmiss the antitrust claims asserted in the complaints. Those | 


motions, purportedly brought pursuant to Rule 12(b) of the Federal 


| Rules of Civil Procedure are in fact motions for summary judgment | 


| wo.ich the court may treat in accordance with the provisions of 

| Rule 56. As we have shown in our accompanying memorandum, as a | 

matter of law, these motions should be denied. Moreover, these : 

motions must be denied because plaintiffs have not had an opportun- 

jity for adequate discovery. Finally, *“t is apparent *~ at there are 
’ 


Ibe disposed of by summary judgmen 


o- BS 


Plaintiffs have not had full discovery 


Promptly upon filing of the complaint plaintiffs served 


jand served interrogatories. The depositions were scheduled to 
take place during the summer months. I agreed with defense counse 
jthat these depositions would be adjourned provided that the de- 
lfense counsel in good faith would devote the summer months to 


jProducing the documents we had requested. All defense counsel 


1 
| 
| 
| 
| 
| 
| 
| 
| 


Affidavit of Asa D. Sokolow, sworn to Liecember 20, 1974 


[pp. 1-6] 


3. Defendants did not somply with those agreements. No 


sooner had t.:e© Court assigned Magistrate Schreiber to assist in 


the pretrial proceedings than the defendants refused to abide by 


their prior agreements with respect to document production and 


insisted that plaintiffs' discovery be limited to the so-called 


"threshold" issues which they proposed to raise in motions. 


4, The situation with respect to MOBIL is illustrative of 


what happened. On August 12, MOBIL moved to dismiss the complaint 


in both the LILCO and CON E.~:ON actions. In support of that 


motion, MOBIL submitted the affidavit of K. W. Wiseman sworn to 


i August 12, 1974 (the Wiseman affidavit") and a substantial se 


exhibits. The motion and exhibits raised factual issues to 


which plaintiffs could not respond without discovery. Discovery 


was particularly critical because MOBIL's primary argumwent in 


support of its motion was that it "unlike any other [defendant], 


has only one tei..ous link to the complaints, i.e., the assertion 


that MOBIL filed 'groundless' lawsuits." 


(September 25, 1974 


letter of Sanford M. Litvack, counsel for MOBIL, to Magistrate 


Schreiber) Moreover, MOBIL took the position that those lawsuits 


were "instituted unilaterally" by it "without consultation with 


any sther o11 company” and in "good faith" belief by MOBIL in its 


claims. Finally, MOBIL claimed in ivs Brief that the Libyan 


actions were tlearly unlawful" and that it is an "uncontested" 


fact that the “expropriation” by Libya was without compensation. 


—— ee eee 


Affidavit of Asa D. Sokolow, sworn to December 20, 1974 
[pp. 1-6] 


5. Plaintiffs insisted, therefore, that MOBIL: a) live 
up to its agreements and produce the documents requested in June; | 
and b) make available for deposition Mr. Wiseman, whose affidavi 
was before the Court, Mr. Tavoulareas, President of MOBIL, and Mr, 
Lindenmuth, a top MOBIL officer in charge of its Middle East 
operations and the first chairman of the Londen Policy Group in 


New York. 


6. MOBIL resisted these requests vigorously. It insisted | 
that its motion was strictly a Rule 12 motion and offered to 
withdraw the portions of the Wiseman affidavit that made ea 
to several of the factual statements listed above. However, i 
it came to stipulating formally that those paragraphs would not | 
be inciuded in support of the motion or that the validity or in- | 
validity of the Libyan action would not be before the court, | 


MOBIL was unable to agree. 


7. At this date the entire Wiseman affidavit is still 
offered by MOBIL in support of its motion, the invalidity of the 
aecree is still urged by MOBIL as a ground for dismissal, and 
MOBIL still contends that the only action it took was to file a 


lawsuit. 


As @ result, plaintiffs examined certain of the files of SOCAL 


and these documents arc referred to throughout our answering 


| 
| 
| 
! 
| 
| 
| 
| 
i 


. 


Affidavit of Asa D. Sokolow, sworn to December 20, 1974 
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memorandum. However, there has been virtually no documentary 


production by the TEXACO and MOBIL defendants. 


Defendants' motions must be denied 


9. The limited discovery to date, summarized in our 
accompanying memorandum, substantiates the allegations of the 
complaint. SOCAL documents show that defendants in fact embarked 
on an illegai collusive course of action that they knew would 
cause "irreparable harm" to plaintiffs and might close down the 
East Coast of the Unitei States to low sulphur oil. These doc- | 
uments and, as noted above, we have only seen the tip of the ice- 

; berg, demonstrate that plaintiffs were clearly in the target ares. 
of the conspiracy and that no esoteric doctrine of the type urged, 


by defendants in their briefs can excuse the conduct which has | 


occurred. 


10. Undoubtedly, defendants will at some time cuwe forward 

| 

* { 

with "explanations" of wiet these documents mean. Those explana-| 
tions, however, would serve only to crystallize the genuine | 


factual issues presented by these cases and require denial of 


defendants' motions. | 


11. Exhibits 1, 2, 3, 34, 35, 37, 57, 62, 63 and 64 annex-': 


ed to this affidavit are portions of transcripts and exhibits of 


{ 


Affidavit of Asa D. Sokolow, sworn to December 20, 1974 
[pp. 1-6] 


| depositions of third party witnesses; the remaining exhibits are 


| documents produced by SOCAL. Annexed to this affidavit is a 
1 


| Table of Exhibits which will show the Court the various pages of 


our memorandum in which reference is made to each exhibit. 


Conclusion 


12. For the reasons set forth in this affidavit and plain- 


tiffs' memorandum of law, defendants! motions should be denied. 


Sworn to before me this 
20th day of December, 1974. 


1UZ ee 
No Pu Cc 


MAINE fyccee vy erties 
NOTARY PUBLIC, S.ate ct New ferk 
No. 31-9460959 
ualified in New York County 
Pr Expires March 30, 1976 
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| - (FOR IvMEDIATE RELEASE ) 


Gilg SS 
j Ghoio/ O° * = 


(Executive: Srsstox] 


NEW ENGLAND PETROLEUM CORPORATION 


TUESDAY, NOVEMBER 27, 1973 


Unrren States Senave. ’ 
Scscomarrrer ox Mevrixnationat, Corronations 
OF THE ComMiTrEE ON Forkign Renarions. 
om Washington, D&!. 
The subcommittee met. pursuant to notice. at 3:30 p-m., in room 
S-116, U.S. Capitol. Senator Clifford Case presiding. 
Present: Senators Chureh (chairman of the subcommittee) and 
Case. 5 
Senator Case. Would you stand and swear to tell the whole truth 
and nothing but the truth in this hearing. 
Mr. Canny. I certainly de. 7 
Do you want to swear Mi. Manning in? 
Senator Case. Will Fou do the same ¢ 
Mr. Mynxnine. T do. ; 
Mr. Levinsex. TE would like to ask permission that Mr, Tenry coim- 
mence with the line of questioning, : . 
Senator Cask. Yes, please do. The chairman, {should say. asked me * 
to go ahead with this. he apolowized for being so late. He thought he 
would be heve by now but he is invelved with mutters in the A »propriag. 
“ tion or Interior Committee, Fam not too sure with which. Go ulwad. 


TESTIMONY OF EDWARD M. CAREY, PRESIDENT. NEW ENGLAND i 
PETROLEUM CORP., ACCOMPANIED BY RICHARD deY. MANNING, 
AND PAUL McAULIFFE, COUNSEL 


Mr. Caney. Some of this concerns business in’ the State of New 
Jersey. - . 
Senator Case. Ten't thar nice. 
Mr. Canty, It is not so nice. Ef we had a lot of oil-— 
- Senator Cask. Where is your establishment ? 
Mr. Canes, We operaie untad New York City Gut we have an office 
In UackKensack and we distribute down ail throuch the State down as 
far as Trenton. ~~ ~ Ss 
“Senator Case. Fine. No storage place in the State? 
Mr. Carry. We pullout of storeae, let's suy, down in Trenton and 
also in Sewaren. .* ‘ ey 
Senator Case, Tine. Nice to have you hery. 
Mr. Carry. Thank vou. / 
Senator Case. Also give my best to vout brother, ‘ 
Mr. Canty. TD certainly will, thank vou. : 
Mr. tienry, Mr. Carey. conid von begin by just beieffy viving us 
some background on che New Fuwland Petroleum Corp. what it is? 
Mr. Caney. New Enehund Petroleun Corp. is an outgrowth of sev- 
eral companies that were formed approxiuately 1935 and amalga- 
mated into New Eneland in che Vear 145, about gO vears ago. Itdoes ' 
business along the vast coust of the United States from Florida up 
fo Maine. and in the eastern sections of Canada running from Mon- 
treal east to the Maritime Provinees. We have approximately eight 
¢ darge ocean terminals and we have a refinery in the Bahamas at 
* Freeport. 
The refinery in the Bahamas is ate presently at. the level of 500,000 
barrels » day which makes it one of the largest retineries in the workd. 
In that. refnery we are nartners with Standard Oi Co. of Cali- 
fornia. We own 63 peteent of the refer anid they own 5 pero. [ 
am sorry fo say. stag 


es hintas a 


#< 
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We operite approsioately Sesto ef which we own’ S and 25 are 
one lone tema eluerter, Poeweslipe are deed to supply fuel oth maiidy 
to the east eoust of the Cnitert states. W slont 4 eee AN pasoline, 
Most of our prodnets ave fuel ors ane petroetens ~ PAT tewks which 

vo into plants in Puerto Rieo as wellas the Pnmite tes, 


During the pertod 19h up ined che early b6e".t atrehased most 
of our supplies from the majer oil companies. + Shell and the . 
Standard Oil Co. of New Jersey. out of. Veo erat. But) because 


aur business. eur utility business. adidas dares with the Public 
Service of New Jersey and Consolidated Edison and Long Island 
Dreher Com New York was growing rather rapidly and our sup 
phes for those companies was not. we had te take some steps te amplify 
our supply and, sccond. the composition of the supply was changing 
somewhat since the utilities, being good citizens, had undertaken some- 
what in advance of the envirotimental regulations to lower the sulfur 
content of the fuels so they asked us if ie would be possible to supply 
‘them witha lower sulfur fuel. 

Well. if we staved the wav we had been operating that would have - 
been impossible, We could not have done it. So we we. * to Standard 
of Californian—and [guess [have vot that reversed, they came to us— 

' since Standard Oil Co. of California is ao net producer of erud 
fe f oll. they produce more ertile oil than they reline or were able to sell 
J 


EC at that ther we abrecd to put up this reviery in tlie Bahamas 

WY jy and they a reed te supply part of the ernde oil: munely the sweet 7 
S ‘s @ erndes. That w as What we nevotiaved for in LOGS. and the refinery 
Gc Went on the line in lT0O. Part of our troubles. eine back to retrace 


our steps -omewhat, were due to the fact that during the period 1959 
to 1965 this country operated nnider the quota =vstem so far as residual 
fuel is concerned which meant that it was almost impossible. in fact 
it was ? : 3 

Senator Case. Would vou describe that. what that svstem is for the 
record. ; 

Mr. Carry. We had a quota system which permitted only so much 
oil te come into the country. 

Senator Case. You mean “we™ is who? 

Mr. Carry. We. as being the importers, were allowed to cach import 
so much and the country as a whole was only allowed to import so 
much, 

. Mr. Livinson. Mr. Carey if Tight. this was the U.S. Government? 

Mr. Canty. U.S. Government, 

Mr. Levinsox. That set up an iiiport quota system ? 

Mr. Caney. Set up an import quota system, that is correct. 

Senator Case. OR. 

Mr. Caney. That was geared to certain products as well as residual 
fuel oil. Twas addressing myself principally to residual fuel oi] be- 
cause that was the largest quantity of the products. No. 2 fut oil, of 
course, Was another one. Dut addressing myself to residual fiiel oil. I 
kind of undertook a one-man battle to see if T could have thay clanged. 
and after felting that bartle from 1959 to L635 we were sicvess ful, 

: and, Senator Case. vou helped us on that as did many of the others. 

Senator Case. New Engtand, New York. 

Mr. Coury. New Enghend and New York and the people sho lived 
in the populous areas put their shoulder to the wheel. and we were 

« successful in having thar removed. When we did that. why. many of 
the utilities on the east Coast switched from: high-sulfur-cont-nt West 
Virginia co-! to the yre of fuel ot] and voluntyrily toe low sucfur fuel. 

To produc. these low-suitur-type fuels we went into the tue of op- 
eration Texplaine | in the Bahamas with standard Oil Cé of Cali- 
fornia. The plant we putup inthe Bahai was at tiest 2 vse. 
barrel-a-day refinery. The reason we went to the Bahamas was mainly 
because of the deep water. [tis located ona depth of water thieh ean 
accommodate tankers of up to Toe fect in draft. and it is only 7a miles 
from the Florida coast. and there is very littl: chance of any pollution: 
So it sevmed to fit every facet of the oil industry and, at the same time, 
not bother anybody environmentaily. 

Mr. Levixsonx. Could vou at this point— 

Mr. Canty. Yes, surely. 

Mr. Levinson [continuing.| Explain why it was that vou chose 
SoCal, whieh ix the Standard Oi! of California, as your partner é 

Mr. Carey. Yes; Lean do that very quickly. 


AS4 


Exhibit 1 to Sokolow Affidavit—Senate Testimony 


3 RUFS—PATS 
Mr. Levinson. Aud alse delineate a little bit the linaneing of the 


rinery. i 


eanse they drked us. They first weit to all of-our customers and tried 

to sell them the oth but they forme that we lied then: uncer lone term caine 
contracts and they were unable to bridge them. So after trying to sell 

our customers they then came around ane said. o1f we ean't beat vou 

we will try te join vous” and they said they would like to come into 
business with us and supply us with crude oil and join us in’ the 
refinery, 

Well, tliat seemed resisonable enough, So we agreed to go along and i 
build a refinery in the Bahamas. Being as close as we possibly could ) 
to Florida and the east coast of the United States. and having the 
#eograplical locations which we did, being on the tanker paths, being i 
In deep water, and being ina type of climate where you did not have to 
spend too much money for outdoor buildings and that type of thing, 
you can put it up rather inexpensively and quickly. So in any event 
we proceeded, “ . 

They developed their Libyan production alone with us and we 
siete a long term contract with them to buy their Libyan output. 

Is that the type of information vou were lookin for? 

Mr. Levinson. Yes: and additionally, i would, with respect 
tothe financing? 

Mr. Canny. Dick, would vou take over on the financing thing? You 
were closer to that than | was. ‘ 

Mr. Maxnine. We initially attempted to finance the refinery through 
the Export-lmport Bank and were turned down. We then went to 
England and to Italy to determine what types of financing were avail- 
able. because there in those two places there were— 

Mr. Carky. Tf vou will excuse me. just about this time the U.S. 
Government imposed controls on expert. OF DI controls. 

Mr. Manning. Limiting foreign investments. 

Mr. Caney. That is correct. 

: Mr. Manning. We kaew the Italians and Enyland had construe- 

tion companies who had the necessary know-how to put the refinery ; 
up. so we talked to borh of them and setded on Snam Progetti, which 
is a subsidiary of ENE. the Italian state-awned oil company. and they 
offered us a very attractive package in terms of a retinery which they 
had designed. It was exactly what we were looking for. and Italian 
export financing was made available to us. The Italian Government 
agency Sham Progeter aml-the Italian bank. the Government bank, 
which was to finance the refinery, asked if SoCal would gnarantes 
the paper that was going to be issned to the Government in payment 

. of the refinery. namely 55 percent of the cost of the vetinery. But one 
of the gentiemen who was present. of tie Lradian representatives, said 
that he also represented another branch of ENT. which was AGIP. 
which was the marketing aruof EN Land he said. tin order to induce 
you to do this. Standard of California, we will purchase a large quian- 
tity of crude oil from vou.” 


Ps As Mr. Carey saisdeat that point in time Standard Oil of California 
was long on crude opt and this was a very attyactive arrangement for: 
them. . 


Mr. Levinson. By long on crnde oil we taean they had excess 

Mr. Manning. They had excess crude‘oil over their own require- 
ments which they had sold others. So they accepted this proposal, and 
they guaranteed all of the jinaneing. 

The reason T bring this up is that none of this financing and the 
yuarantees were arranged at our request af SoCal. This was the Italian 
Government's preposition te SoCal which SoCal accepted. 

Only once since then has the question come up. and when we-asked 
the Italian Government if they would take New England's guarantee 
they said “Yes.” so possibly they would have done so at that time, 
but the question never arose. 

Mr, Levinson, Your point with respect.to SoCal and the tinaneing 
is that if was as mneh in SoCal's interest to finance it became as part 
of that they got a long term contract with the [tulijns for the supply 
of crude. 
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Mi. Z Ml NNUENG. Vhs: {f ts evoreeee,. 

Mer. Couey. Nehittienad, ¢ 

Mr. Levinson. Additional, So since they were long in crude they 
wanted to clispose of that. 

Mr. Caney. Vhat is right, 

Mr. Masxaixe. This wee anetier method for the marketing of these 
mmonnt: of crude oil that they teed ane at that poiet hid not sold tous, 

Mr. Canny. And pertieuher's ta this case it was the lowest sulfur 
crude. . 

Senator Case. Exeuse mes iust so fF vet a littl better victansthan 
Phave now.standand Oil of California produces ecude al out of the 
ground in Calitornsa? : : 

Mr. Mawstne. No. str. Well. they produce there. but their big re- 
serves ave tn Araiieco’s concession in Sandi Arabia. 

Senator Case. 1 see. 

Mr. Maynwine. And there they had-— 

Senator Case. That is where this surplas was coming from ?- 

Mr. Maxxine. Yes. sir, They had huge quantities of ofl, in Saudi 
Arabia which they had been unable to move because they liad not 
located markets. and this opened up not only that sale bet any time 
a majot oil company makes a barge sale like that they hope to con- 
tinue to do so. that they ave vot a new customer and ther can keep 
that customer ane ceytinue to sell eride oil te them. 

Senatot Case. They were not selling erude oil then 4 

Mr. Mannine. Yes. they were vetting erude oil. ves, sir. that is why 
1 sand additional ernde ot} they had contracted to sell us. 

Mr. Carry. But the erude.oil they were selling us came oat of north 
Africa. out of an additional find the Vy had ina field in Libya. 

Senator Case. Was rat low sulfur? 

Mr. Carry. That was low sulfur, 

Senator Case. low about Saudi Arabia? 

Mr, Canny. That was high sulfur voing to Italy. 

Mr. Mansixe. In the [talian market today they don’t hare tl ue sul- 
fur-emission requirements that we have in the states, 

Mr. Carry. Bat they are fast vetting there, 

Mr, Maxsine. Butat that time the high-sulfur crude wis what the 
Tialiam market wis reagitiings. 

When we came to the finalization of negotiations. Mr. Carey said 
1965, it was in 1067 and 165 actually we signed this tratsaction up 
in 1968. SoCal said thar thes Hina IL have some security for this large 
amount of debt that they had wuaranteed for New E hiland, and that 
certainly seemed reasonable to ns. and we set up a procvecure where 
if we were unable. wee | sty New England was unable. so pay its 
share of the financing, that there would) be Mortgage neces issued 
against the refiners so that af we were unable to pay any portion of 
the debt ultimately SoCal would own the entire refiners. and as 
the debt is paid down, of course. the likelihood of that be omes less 
and less and a considerable amount of that debe has been repoid. 

Senator Case. Then the morteave of the refines y--— 

Mr. Manxniwe. ‘The wortgoge votes have never been issued. In 
other words. the mortesce netes were to be issued to the Srandard 
of California only if New Eneland was unable to meet the denunds 
for payment as they are“made on the notes due to Ge Italian 
banks-—— f 

Mr. Caney. That hasswever happened. 

Mr. Maxxine. That lias never hh: appened so this procedliwe for the 
issittunee of ionten SoCal has never cong into being bat it is a 
secondary device to protect them in the event New Englnd is not 
able to weet its financial commitments. oe ; 

Mr. Lrvinsox. Who undertook the responsibility. the transport 
responsibility, for vetting the erude from Libya to the Jahanias 
refinery ¢ 

Mr. Mansitxe. Well, the contract that was signed with th: comp 
TP owill refer to as Peted is Graml Bahama shi Fg (am, righ is 
New Enyland’s subsidiary in the Baham ts, stuned in May of 196s 
wits * the delivered quantity of crude oil, 104,500 bs: viet ye —- 

Mr. Luvinsox. Per day. 
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Mr. Miunsisxe. Per dl ote becdleliveeadl to the Freeport retinery ly 
Standard Onl of ¢ alifernia, anel the price quoted in the contraet 
was Ui detierely hee. ane that takes om some sienitieanee later on 
in the story, Senator. This qee-tion about the fact tliat we eid: not 
buy the of in Lilwa, we bougit the oil delivered te the Bahwiaiats at 
SoCal’s retuest. 

Senator Case. They carried it there. 

Mr. Maxine. They wanted to deliver the oil. They did not feel 
that they wanted New Eneland in the shipping market, that this 
is something thatwas their domain te iivtelle. 

Mr. Caney. Excuse me. at this time they were also building a class 
of ships, wil this suited then te have this business for these ships. 
These ships would work on a trinnygulated bails. They would load in the 
Middle East. diseharce at Rotreresai, drop down to Libya. reload, 
wo to the Balan ts tind discharge. and then back to the Middle Fast 
as avery prouffable ran. which means that the ship is loaded an two- 
thirds of its Mvage. There is a very, very sinall portion of the time 
When the ship is empty. 

Mr. Levexsow. What would vou estimate as the embedded per har- 
rely transport cost under this arrangement to SoCal, 40 cents per 
barrel? : 

Mr. Canny. They sav—in my calenlations we took a number of 30 
cents. At the same tine that we signed. [ean give vou a pretty good 
feel on this. at the same time that we signed. this contract with Sot ‘al 
we signed one with British Petroleum which was a bit different. be- 
cause the Briti-h Petroleuns contract was done in two parts. It had 
the freighting contract separate from the oi) contract for the same 
movement from Libya. where SoCal was getting 30 cents, BP pot 18 
cents. ; 

Mr. Levinsow. Per barvel. this is tr insport ? 

Mr. Cancy. Transport. : 

Mr. Levinson. Right. So in other words that was your confrol. 

Mr. Carry. So the measure is right there IS versus 30, 

Mr. Levinson. All right. 

Mr. Henny. Going to these three basie relationships, the joint ven- 
ture. 65-55 refinery Bahamas. the long term erude s1 pply contract. 
and the tanker contract. in August of this vear. when Occidental 
Petroleum and the Oasis Co. which is composed of Continental. 
American and Amerada. as well asa small persentage of Shell. when 
the Oasis independents and Oceidental settled ith the Libyan yov- 
ernment on a ol-percent participation. at that time—— 

Mr. Caney. That was ot percent for the Libyan government. 49 per- 


scent for the « OnIpATes. 


Mr. Levinson. Right. At that point what did von. when the inde- 
es settled on the participation issue as mueh as they had settled 


rst 3 vears before on th. price issue. the question was then what was 
‘ 


going to happen to the majors 

Mr. Canny. Well. eveti prior to this vou must remember that the ini- 
tial deal was made by the [taiians. ENT had done a 5140 deal even 
prior to Occidental and then Occidental followed along and then the 
others followed Occidental. So that vou bad ENT first. Gecidental see- 


ond. and then the Oasis eVoup Was the third croup to wo, 

Mr, Levinsox. Well. the sberieaan uthere would be that 90 percent 
of the companies in Libya were Ainerjedtns, ’ 

Mr. Canty. That is right. . 

Mr. Levinson. So Over lental was port of the Americans, 

Mr. Canny. Yes, first the \meriean companies. 

Mr. Levinson. At that time you started to read press reports that 
the majors were going to resist the 

Mr. Mansine. tn all of the newspapers. the Wall Street Journal. 
the New York Times. the articles began to appear and this was prior 
to August. that indicated that these negotiations were not proceeding 
as the majors had led us te believe, Karly in the 

Mr. Levinson. By the majors you mean? 

Mr. Manning. lithe spring-—— * 

Mr. Canny. By the majors von mean Standard of California. 

Mr. Mansixe. Standard of California liad indicated to us and our 
other suppliers, for example. in Niverta they had settied ona partici- 
pation 

Mr. Livinsox. Would you explain what participation is? 
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Mr. Mussixe. Well. the host countev. in the case of Saudi Arabia 
atubthe Person Gall counties, had settled ona 25 pereent participa. 
tion over a per hob time. 

Mr. Livinsox, Partieipation by whons? 

Mr. Masxsinc. The Government would—meaning the Government 
would en! Ty De a shave of the COMP EEN itself and. in etfeet, 
would take the Ciover nent s share of the erude oil, ) 

Mr. Cun. Ov money. 

Mr, Manxaixg, And tu sone eases sell it back te the company from 


which they had acquired this percentage interest. and in some cases 
retain some aniount of oll to marker in their own right. They had set 
up mationnl oil CONTPEETLLES anel this was a procedure for having oil 


for these national of companies so they could get into business them- 
selves and Jearn the marketing end of this bustness ud. at the same 
time. TE think they recognized that this was an awfully big bite for 
thems initially so they wanted the private companies to buy a substati- 
tin] amount of this oil back, That pattern was first set in Saudi Arabia, 
and then P 

Senator Case. By whom? 

Mr. Mansxine. By the Aramco group, that is Standard Oil of Cali- 
fornia, Texaco, Esso. 

Senator Case. The actital producing companies } . 

Mr. Mannine. And Mobil. : 

Mr. Canny. Aramvo is the producing company. 

Mr. Levinson. These four companies own Aramco? 

Mr. Canny. Owned it. 

Mr. Manxxine. Owned it and ‘they made this arrangement with the 
Saudi Arabian Goverment to take over a 25 percent equity interest 
over a period of time. 

‘Then. in Nige ria they made an avrangement with the Government 
there 

Mr. Caney. BP and Shell. 

Mr. Mansine, Was 55 percent. 

Mr. Caney. Thirty-three. 

Mr. Manning. Thirty-three percent and in the normal course of* 
events we received notice that the price of of would go up by « cents 
per barrel because of this participation arrangement which became 
known in the industry as the participation price Inereases, 

Senator Case. Why did it go up. just because they wished it? 

Mr. Maxsinco Well. when the Government took its percentage oi) 
it sold it back— 

Mr. Carry. At a higher price. 

Mr. Manning. To the private company at a higher price. 

Mr. Canny. Which it in turn passed on to the buyers. 

Mr. Maxning. As part of. fhe sale. 

Mr. Caney. Part of cost, 

Mr. Maxninc. Yes, = ig as Tsay then when these talks in Libya 
started first we were fal te believe that this would follow somewhat 
along the patterns of the Sand: Arabi and the Nigerian participa- 
tion arrangements, but the press beau to indieate that this was not 
happening: that the talks were not geug well, and that the Libyan 
Government was desirous of acquiring SP percent and that the four 
companies Who had the large iatevests in Sandi Avabia, that is Stand- 
ard Oilof California, - Xxou, Standard Oil of Ne w Jerseys, Mobil, and 
Texas Co. ’ 

ie, Cxkax. Middl. f 

Mr. Maxnine. They believed that if—this % from the press. T don't 
believe we ever vot this in direct conversations with SoCal. but these 
were supposed statements made by representatives of the company and, 
insofar as Pi aware, they were never denied. that they believed if 
they gave into this demand for St percent in Libya that the arrange- 
ment they had reeenthy concluded in Sandi Arabia fer 25 percent 
would be upset and the Sandis would demand the sane percentage as 
had been granted to the Libyans. 

Now, their financial scake in Sandi Arabia was vastly larger than 
their tinaneial stake in Libyasaned i appeared that they were prepared 
to sacwfice their Libvan reserves and the concessions there rather than 
risk the breakdown of thei previews negotiated transaction for par- 
ticipation in Sault Arebia. ‘ 

Senater Case. Now by they you mean the four? 
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Mr. Mawaine. ‘I Too maar et) companios that awned ramen 

Senator C ysi L hiers vere Cie eetbes Vern Were cheabinge Chives, Stan: 

mel of Culifer cra? ; 

Mr. Mansine. We were dealing only with Standard of California 
anal these other three evn, prteites bevel west tpepatred to be tlentical 
Dntsrestes that they teed a stad) dacerest on Lileva aged as ity larger 
interest: im Sardi Nests ‘ 

At this potot in tice, Mr Care. fod one conversation wit! the vick 
president of Stondare! O8 Co. a ventleman by the namie of Mer. 


avis, 
Whom we ceal with cote a day-tecelia benets on the Delcanas refinery 
about the pos- bealitvt New fee Tei Tadic over the SoCal Jet percent 
. \ “~~ y 
Miterest in Ntieseas. which was the proctiuy recone th heova, and 
] believe that was the conversation Mr. ¢ aiey heal and, as he reported 
it to me. he vot nowhere, 
I then went to Mr. Navis. telephoned him and told hint thas we Sw 
thisasa way of “saving face,’ 


Tf we took over the \inosens coneession, 
and bad to wive tn? 


HT percent tothe Libyan Government this would not 
create any precedent which would be unfavorable to Sot ‘al’s interest 
and the Texas COMPANN Ss Interests tn Sate Nrabia. 

Thad more than one qpnuversation with Mr. Navis about this. T tried 
to hupress pen htwe wihat we saw as the deanertance of this whole 
matter to New Enehuned because the Libyan reserves: while insivnifi- 


cant inthe Stundare Oibef California piemre. were highly signiticant 
in the New England preture. and Tor nowhere with Mer. Nevis. The 
said he feared the Saudi \rabians would see this as a subteringe and 
that it would not secon! sh the desired result, 

I then went to the aStoOrney at Pileboney, Madison and Suter. which 


is Outside counsel for SoCal. aml Po recetved whar 1] felt was a much 


hii. [fe saw what we 
were secking to aes onwish sie. DP behewe. he saw there was see merit 


more realistic and svapatietic response Fron 


to it. that this might bea wav ont of this dilenuna so that we could 
keep our crude of] source out of Libya and SoCal would not ereate an 
unfavorable precedent for its position in Sandi Arabia, 

Mr. Levinson. Now by keeping your crude oil source. vou asa major 
supplier of east coast nrilities. were also talking about your ability 
tomeet the low sulfur requirements 4 , 

Mr. Canty. Meet ours YO ienes, 

Mr. Levinson. Meot your commitments 4 

Mr. Caney. Vhat is correct. ; 

Mr. Levinsox. With the fow sulfur erude which eame from Libya? 

Mr. Canny. That is correct. 

Mr. Maxsine Well. given the situation as it existed in Atiust. so 
far_as we were aware there was pe other souree of this lew sulfur 
oil Tecanse all of Chitothersproducine-countijes lad sold reir low 
sulfa oil and it was placed in other markets. aml! so if New Pnedandd 
lost its Libyan source of low suitor oil it would be forever ket. there 
would Le ne place to turn beeanee at this point in time the oil was 
short and there was uo other aiternate source that we could iocate vil 
from. : 

So after some tidks withe Mi Lane at Vilsburv. Mad-son. and 
Sutro. Toultimately came tothe conelusion that we were not going to 
be able to work semen his | 


Paid et) thas, 


1 


Mr. Levinson. By working something out vou mean a weans by 
which vou would be yole to piretiose i? . 
m “ } ‘ . 
Mr. Mawxtve. Te pourehase inane Tomivle‘it clear to hin. we were 


’ 


ready to negotiate for the entice Anioseas“poneession or Standlard’s 
half of it. That we wohl andertake the oseaining of the Lilvan Gov- 
ernment’s periitssion to transfer this concession and. as J mit it to 
him. if two willing tas Vers Watt to natke a deal we contd sit down in 
wroom in Lelay and write up a piece af paper that world aecomptish 
this. Vhis was a ventlenis: 


Towersed with on this project <nee 196s 
and he agreed tf we cenhi wet the Standard Oi Hither rag to vo 
alone we could aevomiplish fois ina matter of a day or tye because 
time was obviousiv becoming very short. 

Senator Cvse. When was this? 

Mr. Mansing. This was in Ancost of 

Mr. Levinson. Or bots? 

Mr. Mannine, Of this vear. : 
Mr. Lavinsox. What havvened with that? 
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Mi Mawstxec. Otitis Pridhiv before the end of August —the end of 
Atiust fell over the weetemd-- Carkyle Lene called me ane said that 
SoCal lad heard that beewise of sence pro dem that Colonel Qacatli 
was having in les telitenships with Egypt. that he wanted to make 
soine dramatic move tranceditely and they had heard the takeover 
date would be Septetber Lo Ttat would be the day en which the Libyan 
Cioverninient weld nationalize the SD -perrent interest of the companies 
that had not accepted the dt-perecent PEE Tenp ett deere, 
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Mr. Levinsesx. And those were the maior oil companies? 

Mr. Mawntxe. Four najer et) companies that had the interest in 
Sauch Neabia, 

That happened. and what we learned from that point until the 
lth of September. we learned through the newspapers that this had 
happened. We calied aid asked the Standard Oil people, with whon 
we dealt. and they sank "We cde not know. we have not received a 
copy of the decree. We can tell vou nething.” 

On the loth. whieh was a Monday. we received a cable, 2 Telex. that 
had gene out on Friday afternoon but after the close of business in 
New York, beeatise of the S-hour Cme difference. our people had left 
the office before this Telex came in and we got it Monday morning, 
informing us that the vovernment had seized S1-percent interest of the 
Standard Oil Co. producing company in Libvas that Standard Oil 
was resisting this takeover atl that all deliveries of Libyan ernde 
from Standard’s supplying company would be suspended as of 
September 1. ; 

Mr. Caney. We replied. 

Mr. Maxsine. We replied to that that we did not agree that they 
were entitled to take this position, that we felt. as we saw it, certainly 
the 49 percent that remaimed in their hands was oil that was available 
to them and therefore it was available to New Eneland. and that so 
far as the 51 percent was concerned we understood that that oil was 
made available te them. and we had offered in the past. as we did with 
our other suppliers. we bad offered to pay whatever the participation 
Inereases happened to be, We had already agreed with SoCal that what- 
ever it turned out to bef they had te pay a higher price. we would 
pay it. 

At the same time. of course. in almost as ereat a disaster to us, 
they, in effect. putled the ships. they took the ships away that had 
been transporting this Libyan oil from Libya to the Bahanias. At that 
particular point in time, the shipping market was at an alltime high in 
the history of the shipping business because as the Libyan production 
had been ent during the course of these neoti:' .<, the demand for 
shipping had drastically increased. The replacement oil for Furope 
primarily was coming ont of Scudi Arabia. and the voyage is several 
times as Jong from Sandi Arabia to Europe as from north Africa to 
Europe. So as the erude oth the replacement ernde oil eame into the 
market it took a ereat deal more -hipping and had the etlect of forcing 
the shipping rates up. 

Now, Uf Ufosat pect in Trae, hiss tne seen the linn ritine on the wall, 
and having been invited 26 Libva to discuss with the Libyan Govern- 
ment the possible purchase directly from the Libvan National Oil Co. 
of this so-called porticipation erucde— 

Mr. Caney. Which was the same crude which we had been baying 
fron: SoCal. / a : 

Mr. Mansive. The same erude, we had a team in Libya. and after 
we received the foyual notice that the sinde oil deliveries were sus- 
pended. and after baying been told bythe Libyan Goverment repre- 
sentatives thar that crude oi! the so-called nationalized crude oil. 
would not be sell te the major oil company partic ipants but would 
be marketed solely by the Libwan National Oi Co. we concluded a 
contract with the Libyan National Oil Co. for the purchase of ap- 

proximately the same quantity of oil that we had contracted with 
SoCal. 

Mr. Canny. At a higher price. 

Mr. Mannix. Ata substantially higher price. 

Now had SoCal continued te lift the 49 pereent under the, of the 
oil that they tetainendl we would have been wlul—- # 

Mr. Canny. And bought back the 31 percent. 
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Mr. Manstve. Dace: wav we wonkd how! had tes Lave taken 


the oth Met as we saw we Net nee alternar + jemed ts tt cets Cleat 


, > 6 
Senne 20 pert bene poceepeler clepecteteal enn tor the sreate, We elidd ned 


feel that we could pet tieletet in si cated Wart fen 


Prech teat eett eestgrbea~ 


Nes Cer pnewePicate seorte detecee wathy fone Porbevcaee Caeocee teen tf tsetse, af < , 
that Pteceel ttn Etanae, Veo weeetshet beaver sepbestorrieead bebsae keeutts scot eruwh- , 
outs in the nertiwast partiof tee Eoacted stetes, © 
Mer. Cstsv. Yoo see. ve sinpeaitice? tlie Publis Services of Nice Jowsv. \ 
Edlison Co. in New York. the New Enebint Gas and Ele t1.- Svstena 
the Phittelphia Eleetre Co. Niceara Mohawk Sveter. ¢. « Oranze 
and Rockhined Conaties. and when vou put them altogether ot isa total 
of about 20 million people and Ltsink that we owed ours -scanee to F 
the 20 million people amt we lied te keep thet voing. : 
Mr. Levinson. What eas the cot, the increased cost? — ° 


Mr. Canny. Increased cost was roughly <.500a barred total. wasn't it? 
Mr. Mawnine. Yes. ; 
Mr. Levinsex. For a total price of what? 

Mr. Canny. Tt brought us up te SS and some cents. 


Mr. Levinsox. In Libya, flo. Libya before transportation. was it 
84.90 per barrel? 

Mr. Canny. $4.0 aSharrel at that tine. 

Mr. Maxine. At that point in time after the Libyan Notional OF 
Co. transection the fod. price was S60 as « Onpared With a detiversd 
cost in the Bahamas prior to that tine of S300, 


Mr. Levinson, Now, vou have now mine your deal with the Libwans 


You now have got the problem of getting the oil frou L uva to the 
Bahamas. 

-Mr. Carry. Yes, 

Mr. Livinsos. SoCal has pulled the ships. 

Mr. MaNnnina. That is rielit. 


Mr. Caney. And erratic as can be. not that plentiful. 

Mr. Levinson, ‘That is right. So you have te zo to the 4. °¢ scarkes 
charter as vou ean fine it 

Mr. Canty. That is correet. 

Mr. Lisinsox. Now, what was the transport cost that ver est? 
that vou had to pay to vet the off here?! 

Mr. Carey. | estinate we dad te pay an additionat SITS over and 
above the eoing price now, Do vou liwe this. have the sate fica Libva 
tothe Bahamas< Tt escapes me, ; 

Mr. Levinson. T believe that based upon the informatio: thar 
people have given us and tie others the total Price (ranspost 
per barre}. a 

Mr. Carry. Yes. C 

Mr. Levinsox. \sstuming that S6Cal— 

Mr. Carry. SoCal was moving it for something like 4a eenra, 

Mr. Litvinson. Rigie. i 

Mr. Hexiy. Roneiity <7.50, 

Mr. Levinson. The tierenytital transport cost-— 

Mr. Canny. 81.50, ms 

Mr. Lavinson feoutinuing }. Resulting frem SoCa! pulleg the bar- 
rels was *{.50, . : 


Mr. Carey. All right, , 


sate, 


Mr. Levinsos. Times how many barrels weal vou estineare¢ 
a 


Mr. Canny. 75.009 barrels par daa, Secoeereeeres 


dit, Sccee AAA 
Mr. Levinson. T5000 barrels perehiy ter what period of tie? 
Mr. Caney. Startine from the Purchase In September ca 
right on through. 
Mr. Manxnine. Vhat is right veril the time they suspend] delivery. 
Mr. Levinsosx. Sein other words. rhe ’ ; . 


ronning 


Me remental eosts<—_ 
Mr. Caney. Let ine point somer! te ent te vou thar kind ff bag 
the imagination a littl: bit, Sot ai, bw giving 
sion and taking back the ships. was actually Within money. vet real- 
ize that. don't vou. heesuse the money they made on the slips nore 
: than patd for thes OhcessIoOn, : : 
Mr. Lasinson, Yes, 
_ Mr. Catey. This is a unique bit of arithmetic but that 
it turns out, 
"Mr. Levinson. Right. 


des 


Wp therm Litwin cones. 


is the way 
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Mi | ! t i o* weettl it hulte have taken 
the orl staf we \ ‘ Ihe t intel oerkets Chat 
sone wt idee weorntele ' ster | awuv. We sluld wot 
fee! that we vont ticle . tol Wort few y tech ont enn ecemnaagect 
Hits Pe tewedt + ment bee thi thre Doulev ete Gee et terment beens, af 
that yi " ew substantial blackouts and brown- 
outs int hee : ' teed States, e 

Mr ' ‘ Petes ve Publi Service of New Tower. 
Biclixconn Os ' “ows the ou shure rs utd Riectrre Svsten 
the Philidhep ! ' , mwk Svsten. the Orange 
anel Raeckhan ’ > " Sdeety Veres port Cheeetas tltovether it isa total 
of about vo mal no el Ptuink that we owed our aliegianee to 
the 2: tent | } ' we biel ter ke p that corny. 

Mi. Levine the cost, the increased cost ? 

Mr. Cxnry. Ines (was roughly S).4ta barrel total, wasn't it ¢ 

Mr. Mawnine 

Mr. Levinses. For a total price of what? 


' 


Mr. Canny. Tt brouwelt os up te SS and some cents. 

Mr. Lesivees. In Libya, fod. Libya before transportation. was it 
S44) per barrel? 

Mr. Caney. S40 aSbarrel at that time 

Mr. Maxsine. At that potut in tine after the Libyan National Oil 
Co. transection the fod ve Was ShO0 os compared with a delivered 
cost in the Dalia !’ rto that tie of SO 

Mr. Livinsosx. Now. vou have now nutde vour deal with the Libyans. 
You now have got the problem of getting the oil from Libya to the 
Bahaniuss. 

Mr. Canny. Yes 

Mr. Lisansos. Sot’ las pulled the ships. 

Mr. Mannine. That is right. 

Mr. Levinson. You have to go te the market when the market is at 
an alltime bis ? 

Mr. Caney. And erratic as can be. not that plentiful. 

Mr. Lavinsox. That is right. So vou have to zo to the spot market 
charter as he fins 

Mr. Canny. That is 

Mr. Livinesos. Now, what was the transport east that vou estimate, 
that vou had to pay te vet the ot) here? 

Mr. Carey. | estimate we had te pay an additional 81.75 ever and 
above the wome 


price now, Do vou luave this. have the rate from Libya 
tothe Balianias? It es tyes nie - 

Mr. Levinsow. [believe that based npon the information that vour 
people have given us and the others the total price transport was $1.95 
per barrel Pes 

Mr. Canvey. Yes. 

Mr. Levinses. Assuming that SeoCal—— 

Mr. Canny. SoCal was moving it for something like 40 cents, 

Mr. Livineon. Riviit. 

Mr. Hexny. Rongily si.50. 

Mr. Levinson. Vhe inerenutital transport cost-—— 

Mr. Carry. 81.50 r 

Mr. Livinson feontinuing |. Resulting frem SoCal pulley the bar: 
rels was ¥1.50, : 

Mr. Carey. All right. “y 

Mr. Livixses. Ties how many barrels wodild vou estimare? 

Mr. Carry. 75.0) barrels per day & 


Mr. Levinson, Tae barrels per day far what period of time? 


Mr. Caney. Startim: ie the purchase In September and running 
right on through 

Mr. Mayxine. Vhat is right veril the time they suspended delivery. 

Mr. Levinson Sen other words. the incremental eosts— 4 

Mr. Csery. Let ine point somerhing out to vou that kind of houyles 
the imagination a little bi, SoCal, by giving up their Libvan conces- 
sion and takine back the ships. was actually making money, vou real- 
ize that. don't vou. beesuse the money they made on the ships more 
than pated for the concession. 

Mr. Livinsonx, Yes, 

Mr. Canny. This is a unique Lit of arithmetic but that is the way 
it turns out. 

Mr, Levinses. Right. 


Pa 
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Now. vou then | tt ! LT ticleestinel it 


Ms. Canny. Pslon't think they planned it that. iv fut that is the 
WAV if Curtis ent, 


PATS 


Mr. Lavinsenw. Now, what did vou do with your customers in terns 
of —— 

Mr. Caney. We notitied them 2a ul, Dick 

Mi. Massive. The tirst thing we eid) when foul ont we had 
been ent beck in Nees ~prantiol the ' mis. we fend informed 
them of that faet as tte le Sept. 10 yoti 

Cron cool we fold tl jue im tite we biel reasen 1% 

“ve we Work) eet ' oil 1 National Oul ¢ o., that 
we believed we could con ehootr contractual conmaitments 
only on the coudition tf hes avrevd te pay the tnereased costs that 
we sustained beean-e we ere ine about amounts of money that 
T believed i Werth lw very « ult feo Hines! conipninios to almonds ane 
it was far bevond our finanenal al itv e Ppa Cleese Vast sums of money 
onless thee et ~tomers would aeiee to Peay Cleen preportionate share of 
this cost. 

Mr. Canny. Just so von wid | O Was paving the bill. 7 don’t 
want vou to think the utility compar ching up the tab. ther 
were not, The utility mivine us by i have sutomatic fuel 
clauses and this was being paid Le individual in the street. this 
Wits being pusslon right on down to the. ultims tely, the fellow who 


is least abel fer pray the ts The cObstinier 

Mr, Levinson. And that includes as well the increase resulting from 
the transport 4 

Mr. Canny. All the way through. 

Mr. Mawsine. All the dollar inereases. y <.sir 

Mr. Carry. Senate ou know what the fuel chuises are in most of 
these v: ities contrac 

Ma. stasnine. | will sav the utilities tell us. as dil we, there were 
no other sourees of oil 4 nl Chev agreed to lp ts 

Mr, Canny. We offered to release them from thei contracts if they 
had a better way of doing it but— 

Mr. Mansine. Bat that never became a practical point and they all 
agreed tnd weealse hack to recnese ef WoThey take prompt pavnent 
upon delivery because not only did we lose the SoCal ernde oil and 
the ships but we lost the crude evedits. the evedite that we vy ‘ve allowed 
in the davs we be teht that oth You were given 90 days from the date 
of loading of the ship to pay fort 

Now that gave us just about enough time to move the oil into the 
Bahamas. to process Hf. to put oiton ia ship. to take it to the market. 
and to wive the customer somewhere between 15 aud 30 days’ ervdit, 
But at this pont tn time we no longer had the eredit. and { believe 
we computed that the tmerense in working « pital that was broweiet 
about by this change in situation, beeause the Libvan N tional Oil Coa. 
required prompt payment. was something in the area of S40 mullion 


and the only -souree of this working eapit vas the atiliny On patiies 
themselves and they all agreed to music prompt payment upon the 
delivery of the oil, 

That -cill eft New Enelond with the | } problems of having 
to pay tor the oil promptly anc te carry the working capital require- 
ment while the ot] was on the water to the Bahamas. while ow isn 
the plant and until it reached the customers’ facility. and that we 
absorbed. ; ; 

Senator Case. Just =p T vet a little bit of these Ayres straighter. the 
cont you were paving for delivery in the Bahaduas was 8$.50, 

Mr. Canny. 83.60, 

Senstor Case. 83.60 for ernude oil. 

Mr. Canny. That was laid mn. 

Senator Case. That was there ‘ 

Now. after all this business how much did the ernde oil delivered 
there vost you? 

Mt. Massxtwe. 84.90 in Libva. 

Senator Case. Lknew but how muteh ? 

Mr. Maxsene. Plas 81.00. rouehly S100 

Senator Case. That would be =G.so. 1 ight. So it was 

Mr. Maxwnine. Yes. sir. 

Senator Case. It was aliost twice as mneh-per barrel, 
Mer. Canny. That is correct. 
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alr. MAN inc. That is correct, 

Senator Casr Per barred. 

Sow this Sh gitiion. what is that. is that a constructed fisriive? 
Mire Miunstye. Tis the constructed fieure of the amount of working 


eaperat that would have been required if New Enel pauiel for che 
qt potentnnpet ty Vipeon Vadtener on failiva us Opposed Ter tM) clay s credit. 
Semator Cyst. Soutis the tieeme on tie Stu aillion- = 


Mr. Canny. No, 
Mi. Mannina. Novsir itis the actual dollars. 
Mr. Canny. fis like paving cash on the barrelhead for the oil. 
Senator Casr. Is this ata particular tinie 4 
Mr. Mansinc. The ditterence was. Senator, prior to the September t 
: cyitoit!—— ; 
Senator Case. You did cot have to pay so soon. 
Mr. Mansine. We had 90 days. 
Mi. Canty. Ninety days eredit. 
Mr. Manvine. Dy the end of 90 days, cive or take a small amount of 
time. we would have collected the funds from the customer, 
Mr. Canny. So it wax a passthrough. i 
Mr. Massing. With*whieh to pay for the erude oil, We were all of 
asudden faced with the situation where we were paving cash for the 
erude otf You have about 2 weeks of the crude oil on the Water to 
the Bahanis. you have time inthe plant and you have nearly a week to 
yet it ont. 
Senator Case. AW Tam trying to do is convert this in some rough 
Way to the price of the oil, This means you had to pay 340 million 
worth of money. 


Mr. Mas NING. That is correct, 
Senator Case. What did vou pay 4 
Mr. Maxsine. Weil. the utilities stepped in and paid it. 
8 Mr. Carry. The utilities stepped up and they laid the money out. 

Senator Case. You mean--— : . 

Mr. Caree. They actually advanced the money as they got the oil. 

Senator Case. T see. 

Mr. Carry. So we ourselves laid out part of it. they laid out the 
major portion of it: but somebody paid money at the rate of lo, 
percent. ¥ 

Senator Casr. For how meh ? } 

Mr. Carry. For 540 willion. PE mean the going rate of interest at 
that time was around bo percent, g 

wenator Casr. How cdo vou translate that into costs per barrel of oil? 

Mr. Caney. Well. vou can convert it into £0 percent per venr, that 
is, on S40 qnillion that is. S4anillion. and divide <4 million into the 
number of barrels vou wot per vear. 

; Senator Case. How saany per year? 
Mr. Cancy. 05,000 barrels per day, 
Mr. Mannixe. Senotor, that might be» littl: misteading because 
we did not pass on. there is ne mechanisn: for our asking Che utinity 
to pay. our incressed working capital. . 
Mr. Carry. But. Dick, eye if vou did not he had to berrew the 
moneys. He had to pay it. 
Mr. Lievtxsex. That gets paid through the rate seston. 


Mr. Carry. Somebogy had to pay it. , . 
Senator Cvs, How nineh was it! 74.000 baytels a day is how nuatny 
a Vear.quickty von eagles. os 

Mr. Henity. Could you provide us with thee fiures ? . 

me Mr. Corry. We ean work it eut now: 75.000 barrels a day— 

a Senator Case. Theee-qnarters of 360 that would be S270. and add a 
‘he lot of zeros. Low teany zeros f 
5 


Mr. Cxney. Work st with Lo's se it is easier. 

Mr. Levinson. Seiya, 

Mrs. Liwis, But vou have to divide that by 4 because we are talk- 
ing alent Mdavs credit and zee + cdit. 

Mr. Canny. No.s40 million. 

Mr. Miassxen. You have te call it over, 

Mr. Caney. Tt isaconstant number. 

Senator Csr. You are talking about S100 aillies aud) some per- 
centage of that. how many barrels 4 
My. Cincy, ft does not make any dilereiee because sou have at 
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Senator Cash. [tisone quarteref asd ontiion, 
Mr. Cvrny. Now itis st motion. | 
stantly at TM percent, 
Senator Case. You wet 2 mithon barrels of oil. right? 
Mr. Levinson, foke, ; 
Mr. Canty. You are trying (o break it down so much per darrel? 
“Senator Casi Yes. 
Mr. Canny. | see. 
Mr. Mansine. But the cost per barrel on the interest of dat money 
is minuscule comme rod to tie dotise ecst of the oil plus trons) ortation 
‘actually would havaiy soe it ian inerease of this maenitudect woul 
; be a very small aniount. It would be a big amonne t) us but it would 
‘be a small amount in terns of : 
Senator Casn. houchly 7! a, > cents, something like that, 
Mr. Maxwvinea. Yes. 
Senator Case. Thank you. 1 was just trying to vet an idea af what 
this stutl means. ; 
Mr. Henny. On September 13, by their time 2 days after you re- 
ceived formal noties. vou had bad your erie 


moase if it is S40 mitlion con- 


— 


le supply contract wid vour 
‘tanker—z days after vou had made your direct, vou had zeceived 
notice of the Force Majeure then being invoked and shins bad been 
pulled and the ernude contract was cut at that point, according to our 
conversations, vou recervedsthree consecutive telephone calls frm rep- 
resentatives of Tex co, Standae! Oil of California, and the State De- 
partment in which vou were ciscouraved fromnj— 

Mr. Levison, Why don’t vou tell us what took place? ' 


Mr. Mansine. On the bth of September Ewas in the New Eneland / 
Offives, | was in the atlice of a Mr. Weinand. who is a vice president, 
and he received a call from Mr. Foluar of the Texas Co.. whe identis 
fied himse!f as being the chatrman of the Texas.Overseas Oil Co., and 
he told Mi. Weinand that New Rnetand had according to tieir ine 
formation, put a ship into Libya to lift oif whieh had been talon from 
the Amoseas Co. in which the Texas Co. hada 50- percent Siterest, 
That this oil still belonved to the Texas Co. and that if New Eneland 
lifted this oil. that the Texas Co. would puesne all leeral remedies Co . 
prevent the use of this il by New Engtand, 
Mrs. Lewis. The Texas Co. is Texaco ¢ 
Mr. Mansive. ‘Vexas Co. isa partner in Amoseas with Standard 
Oil of California. The Libyan Co. took over 5] percent. We were 4 


eustomer of Standard Oilot California. This was a eommon stream oil, . 
Mis. Lewis. Why didn't Standard Oil of California Lijeet ¢ 
Mr. Manning. Just a minute, . : : 

, Within a matter of. it seemed like, minutes, perhaps a hai? hour, 

Mr. DeBann who is another of New Kngland’s vice presidents, re- 

ecived a telephone call from Mr. Navis hom I have previously identi- 

fied as being the representative of SoCal, 

. Mr. Canny. Viee president. ac > 

Mr. Mansinc. Vice president—as the gentleman we deal w#h on d een 

day-to-day basis oti matters aiecting Gin relationship with ssCal, a 
As Mr. DeBain described the conversation to me-—aned us Ae sub- i 

sequently wrote a iemeraadium: P beieve you have seen—the vonver- i 


{ 
I 
! 
sations were so nenrly the same sis it to believe that these two speakers, | 
the Texas Ce, ropresontative snd the SoCs! representative. were read: H 
ing from the same seript. It was tie same conversation: “We inder:, | 
stand that vou puta ship into Libya.” ineklentally muned the Nepco 
Courageoussand this was the tirst carge of oil lrited from the Libyan { 
National Ou Co. and as I uN, (hese slatenuntts miade ove r ihe tele- 
phone were subsoquenthy made a iatter of*record by letters from | 
both Texaco and from SeCal. ——— 
Within another approximate 30 minutes, another telephone call | 
Ef came in—this tine to Mr. Wiinami—from a Mr Mau of the State. 
Department. Mr. Mau’s conversation was essentially the same as the | 
previous two except instead of saving that legal actions weil be 
taken to preserve the rights of these companies. we were teld that 
the State Department felt this was the wrone thing for New hauyland 
to do, that this would have repercussions inthe Middle Bast, and thit 
the State Department OPPOsca Pints werren, af 
Mr. Cauty. They went farther than that. Didn't they say in the 
event of any litigation—— 
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Mr. Massive. TP think that bappened next. Beeause TP then called 
Mr. Manin order te eitborate pen our position. Ddid not believe 

that the State Departioent bored all che diets before them and | thonuehe 
after a conversstion with Mr. Carey we fele that it would be hest if 
We presented our story and told them our side of this problema. and T 
called Mr. Manu. Mi. Man did net return my call but. in a matter of 
a couple of minutes. a Mr Sehwetbed. who identitied himself as an 
attorney in the State Departineg¢uetine with—first. I explained to 
Mr. Sehweeiel New Enyiana’s position that we did hot see 

Senator Wrst. Raxcuse mec this wason the telephone? 

Mr. Masnine. Yes. str. this is on the telephone, that New Eneland 
did not see that it had any practicul alternative but to purchase this 
oil from the National Oi) Co. that SoCal. our supplier, had terminated 
deliveries to us, and that this would mean substantial brawnouts or 
blackouts on the east coast if New Eneland essentially went out of 
business so far as Libvan oi) was concerned: th.t this very low sulfur 
oil that we were purciitsing had been purchased spectically for these 
markets to meet the environmental requirements: that there was no 
other oil available so far as we were aware. and that we believed that 
it was in the best interests of the consuming public in the area that we 
served that we take the steps we had. 

T told him if the Srate Department wanted us to stop picking up 
the oi! and shut down the utilities in the east coast—the area that 
we served—that we would have to be formally notitied by the elected 
representatives of the people. that we were not going to make this 
step without being told this was what the Government of the United. 
States decided, : 

Senator Case. Whom did vou have in mind then? 

Mr. Manxyinxe. Ht would have beon a very high officer. Senator. be- 
cause to shut down the city of New York is te us a monumental de- 
cision that we in the New England gronp—Mr. Carey and evervbody 
else who works in that company—would not do without literally being 
enjoined. ; 

Senator Case. Tam not in disagreement. You mean the President? 

Mr. Manning. The President. 

Mr. Caney. It was more than the city: it was the State of New 
Jersey as well: let's not leave them out. , 

Mr. Levinson. Tf T might interrupt for a minute. If von had not 
been able to meet your contract commitments to the utilities therein, 
of course, vou would not have been able presumably to meer the pay- 
ments on the debe which had financed the vetinery, and under the 
previous arrangements whieh vou have described as to the debt ar- 
rangements also presimably—and please correct me if T ani wrong— 
the ownership of the refinery would then have devolved to SoCal: is 
that correct ? es 

Mr. Maxxixe Over a period of time. as the payments due to the 
Italians banks fell due. if the revennes had not been prodiced from 
the crude oil produced in the rvetinery. we would have had no other 
source of payment. We had other crude oil but not a suflicient quantity 
to continue operating ata protitable level, whieh would have meant 
we could not meet our financial obligations. and SoCal. through this 
arrangement, throngh the mortyave notes, would ultimately have 
moved into a greater and greater equity percentage in the refinery. 

Mr. Levinson. Right. nos 

Senator Case. Those are in the Bahamas. A: 

Mr. Maxnine. Yes, sir. *, 

Mr. Levinsow. Just now te nick up thé varrative: You have now 
had these conversations with Texaco, with SoCal. aud with Mau and 
Schwebel in the Departiaent of State. 

Mr. Maxsixe. Let me just add this: This was the point Mr. Carey 
brought up. At this point Mr. Schwebel told me in the event a law- 
suit- was brought by any one of the najor ol companies wise inter- 
ests had been nationalized in Libva and who had resisted bationaliza- 
tion. if any lawsuit: was brought avainst us in the United States. the 
State Department. if requested. would interven 
that this oi) had been i 
theketof State gality of the 

Nationalization. sa 

Mr. Levinsox. Now, would you just briefly summarize the Act of 

State doctrine? 
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Mr. Masstne. Ne DP ues e-tane the Let af State ectrine, in the 
event a exse is broweln ina FS. court in owhiel: the title tea pro Thiet 
produced ina fore ou countey is in issue. the US. courts. os ao matter 
of policy ennnermted by the Sapreme Court of ¢ =? United States. will 
not take jurisdiction ama deetie the lesalioy of the takeover, | hey will 
ussttime that the foreten covemunent acted ina legal oonner. unless 
the State Departinent intervenes in the ease aml asks that the ULS. 
court Cocide the question of the pesiitv of the takeover of this partic- 
Adarasset by the tocern goveriiterd invelved, op 

Mr. Livinsox Niel Sehiwenel was. ti eteet. informing vou that they 
would advise the conrtrice tie comrt should mle. 

Mrv Maxsine. the court shoubi take jurisdiction. Inthe initial in- 
Stance, the court wouid simply disiniss the case unless the State De- 
partment intervened, 

Mr. Laiviyson. Kigit. Now, was a suit subsequently brought against 
Nepco? ° 

Mr. Maxxine. Not inthe United States. 

Mr. Livinsoyx., Was a suit brougit outside the United States? 

Mr. Mannine. A suit wes initially broneht awaiust a refinery in 
Cagliari. Sardinia, a retinery with whiclia New Eneland subsidiary 
had a processing arrangement, that is we took crude oil and put it in 
this relinery and the refinery refined it under contract and delivered 
back products. 

Mr. Levinson. Whe brought that suit? 

Mr. Mansine. That suit was brought by Texaco and SoCal sub- 
Sidiarivs against the refinery initially, This was the refinery that had 
possession. 

Senator Case, What did they think. that you owned the refinery? 

Mr. Manxxine. No. sir this was a transaction but PE think their 
theory was that they were bringing swit against the custodian of the 
oil in eflect. Once the oi) was per in the retinery they were informing 
the custodian that we. the people who had put the oil in the refinery, 
di d not have valid title to that oil. Subsequently. a New England 
subsidiary was impleaded in that case. and is new a defendant in that 
case in Sardinia. 

Mr. Lrvixsox. Was there a further suit brought. by another major 
oil company ? 

Mr. Maxninc. There was a suit brought by Mobil in the Bahamas 
against New England—again-t a New England subsidiary in the 
Bahamas. ; 

Mr. Carry. We don't know hew Mobil fits into this picture. 

Mr. Levinson, That was my next question. 

-Mr. Mannixe. As ] understand the situation the terminal in Libya 
from which this oil was litte: is operated by the Mobil Oi! Co. under 
a joint arrangement with tie other producers. Mobil took the position 
that a New Engiand subsidiary had purchased oi} that belongs to 
Mobil. Now the type of otf tit we purchased from the Liivan Na- 
tional Oil Co. was net the type pf oil that had previonsty Leen pro- 
duced by Mobil. and the he-r thing we can determine is tat Mobil. 
Which operated the terminstl vot the wrong oii on the ship and now 
they are clanming against us ior this oil. and our position is we don't. 
have any—dou't know anything about Mobil’s position. 

Mr. Canny. Exense me. we sent Mobil x telezrans and we said “We 
don't know what vour/interests are here, Please explain what it is you 
want and we will try to dete what it is thap we are doing and where 
you stand.” We have never received a reply.to this telegram, 

Senator Case, Were these suits broucghtin foreigi courts? 

Mr. Carry. Yes. 

Mr. Maxine. I think there has been a third suit filed in the 
Bahamas by Texaco. 

Senator Cast. ‘This was to get away from the doctrine of State 
action? 

Mr. Canny. No. this is where the ships were headed. this 's where 
the ships discharged the eruce oil, They follawed the ships carrying 
the crude. 

Mr. Masninc. £ do believe they have. Senator. a technical leeal 
problem about getting the jurisciction of a US. court tecanse the 
contracting purty ts at iakemian corpararion. 2 subsidiaiy of New 
England. br ioes ver de bess sc in the United States. aid sou would 
have along dares ose juririotional Latile an che fire in~ance as to 
Whether ov nor New? Eeyvli’s Bolaimian subsidigry is a:.cnable to 
service here. 
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Mr. Liwinsosx, Do ver have cay Opinion as to Whether or not pos- 
sibly Mobil amd seCal are colluding so that the suit is brought by 
Mobil rather than SoCal ¢ 

Mr. Canny. Pheve ve opinion on it but Twill let the appearances 
Stand on their own tvo tect. : . 

Mr. Levinsos. Are vou conversant with other suits which have been 
brought involvine similar ein Unistaneecs Involving other independ- 
ents? 

Mr. Maxxine. Our position is there are no similar circumstances. 
We purchaved the same identical oil that we were theretefore pur- 
chasing, We simply went to the party in the country that claimed 
title to the oil under a decree that was issned by a sovercign govern- 
Ment. and ander representation by that ce ermmaent’s off arm that it 
had title to the eil. and it was the only one that had the oil, and we 
purchased that oil, we believe we purchased it legally. We don't be 
deve there is anyone else mithat situation. 

Mr. Canny, Let me point ont a stranve thing to you. Supposing that 
SoCal was successinl in Sardinia in winning this suit and gaining 
possession ef that ofl what do veu think we would do? We would im- 
mediately tle suit to yet possession of that oil again under our other 
contracts becanse thes owe us that oil under the other contract. It 
is kind of like chasing theirown tail. 

Mr. Manninc. Our position is that if it is their oil they owe it to 
us. 

Mr. Carey, That is correct. 

Mr. Mannix. If it is not their oil we purchased it legally. Either 
way the oil is ours.’ , : . 

Senator Case. May Pf just throw this out. as’] understand you got 
this notice when the Libyan Government took over. 

Mr. Maxnine, Yes. sir. 

Senator Case. You got the 31 percent. 

Mr. Carry. That is correet, 

Senator Case. And you got this notice from Standard Oil of 
Calitornia. 

Mr. Mannix. Yes. sir. 

Senator Case. That refused to sell any oilat all? 

Mr. Carry. That is rivht. : 

Mr. Manxnina. Suspended all delivery. : 

Senator Case. Even thoneh they would not lose the 49. 

Did they still take this 40 percent of the oil? 

Mr. Manninxe. Surprisiuely enouch, Standard Oil of California 
was the only one of the fom: maror oil companies that did not. As we 
understand it, aed Twas informed by Mr. SehiweBbel at the Srate 
Department. that the other throes iidor off companies, Texaen, Esso. 
and Mobil were ee ttnuinge to lift their 49 pereent oi, SoCal id not 
lift any until taind recently, khoy nominated. this was about 2 weeks 
ago, they nominated one shin into Libya and the Libyans accepted it. 
It was nyht before the bovtott. 

Senator Case. Did they offer it to you? 

Mr. Mansine: Yes, sit. Thev did. 

[Short recess, } ’ i x 

Senator Crenet [presiding], Why don’f-you just continue then, 
Fentlemen, to complere this story, 

Mr. Levinson. just to econipiete the story. Mr. Manning. did you 
Communicste with the State Departinent your view then in writing 
as to what the legalities were and what the position of Nepeo was? 

Mr. Mussine. In omy letter dated September i. 197K. Which was 
hand delivered to the State Derartment. L set forth what I iwlioved 
Was a fair statement of our views and the events that had take 
Up to that date. and 2 attached copies of the critic 
between the parties concerned, 


Mr. Levinsoy, Wy! you please review these copies and see whether 


n place 
al cor respondence 


or not those ave the doetuiments as tow hich vou refer, 
Mr. Mas~ine. Ves, sir, ; { 
ar. Levinson. Me € hairman. Pwonld Tike to move that these decu- 
ments be made a Pirtet ie record at this point. : 
Senator Cucie te. Very weil, 
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(‘The doctinents referred ie follow ‘] 
MaNnvenc, Caney, Repuerxp & Tuary, 


New bork, NY. September 13. 1974. 
Hou, Hexny Al Kisstvenra 


Secretary oy State State pre pordment, 
Washington, Dt, 

Phat Spee 7 tpn ' ve Hr Llane Petroleum Corporation “NERS 
an New. You pent i ! anes “leat Sia Third Avene, New York 
City. We ore ' rt Hs Holocma sebsidiaan, Grand Batis 
Petrolenie Conny Lamited oor Preeport, Patuumes, Poteo is an woes 
Partner, tesether with a ‘eter GMb Company of Califeruia 
Mh Socal yi atl pe ery : 


! ! 1s 

On September UW LOTR. a telepdsen ade fe 
Gas Section of vour Orie wy 
"dent of NED. In sttumary, the 
the fofiewing lipes: 


vn Drank Mau, Esq. of the Oi and 
seen ey iehard GG. Weinand, Esq. View Prest- 
Men tersafion Was reported to have been along 


(1) Phe recent wationatization by the Lihwan Governnent of 51% of cer- 
‘tai oil con:pemiios Cineinding fae ieterests owned by the Texas Company 
('Texas”y and Soenly was deat ane causing problems and legal com- 
plications, 

(2) Your Offfee had Leen ada; ‘hat the “NEPCO COURAGEOTS", 
wwned by an NEP snbsidinny, wes lowiing ernde oil taken by the Libyan 
Government from tai s ened bev Texas and See, 

(2) Uf current negetistlons between the luajor oil companies and the 
Libyan Governnent fait Vas and Socal intend to pursue the oil taken from 
them. 

(4) Your Office is extremely concer ned ahour these developments in Libya 
as they might cose similar actions inthe Persian Gru. 

Later, on the same day, Deatled Mr. Mon, whe ‘id net take the call, and later 
received aocall from a Mr Seliwebel of renur efice. The 
made to him whieh | wish te bring te veur TURF OMD een * 

(1) ‘The crude oil— Anima--narediosed ov Peter from the Libvan National Of 
Company and loaded whaared 3 NEPCOCOPRAGEOES® is the same crude cil 


Which Peteo has been meretasing tre Seculs subsidiary muder long tern: cons \ 
fract sinee LTO. We believe Pete Is the largest } 


following points were 


mrchaser of Amua erude oil. | 
(2) Sneh erude oil with tie fll knewletse of Secal wits purchased for the | 
eONpress purpose of vetinites it in the Botauees and then supplying the prodners 

therefrom, prinwrity Low Saltar Bred oul re Can Edison of New York (of whieh 


NEP is the largest suppliers. Lowe ttn | iwhting Company cof which NEP is 
the sole suppicers, Grauge amd Reekiouad t tilities tof which NED is the largest 
Suppliers) aud other dase Coust wrilitie 

(3) When NEP and Peteo receiver notice from Seenl that it was sMspending 
Peliveries of Anima ernde oil, thes wvised Seeal that they did not consider that 
Socal was entitted te suspend clelivertes toeer the “Force Majeure’ 
Petco's crude oil oo Ut cuegese Cie Thee Lebwren 
NCTION WILL resmeen te 296; af Sonis tired 


provisions of 
Groveraniene tad taken ne 
iM the ernde oiland tity Peto had 
previously ; ed te pay Socal auy ierease in “Government take” ou the crude 
OL suppliod Gy Soest Tneerd. Seeal ty td resested and Perens turd agreed te pay 
any increase in erude oil cost resniting from Gove rhment “participation” in the 
Socal Libyan interests. By this, Peres wars lei te he heve Chat Seeal anticipated, 
and was preprred to aecept. Governusent ‘harticipation’ 


seolone as Peto, the 
ecustomer—net Secul-—hore the cost, Moreover. since Peteo ail NED were aware 


of the fact iat four American companies in Libya (Occidental Petrolenin and 
three members of thie “Okisis Grou y howd accepted the offer of the Libyjin Gave 
Crninent ter compensation, there did tot secon ta be any cause for compliint ux 
to Mega seiaitie A eleetit just cumipenseato 

Tndeei. Dr. Utniier ofteecdestal Perrotenm Stated int televised inrerview 
that the Vili nevtietaybiveye en ot Get cation Oecideditai with loss. aini we are 
$135 million berter et thon s ere tere” Nisa. le reported that the Libyau 
Government hil incresiseedl Que dele UGH s peed ieients OM aeipest Wie.) 

Boral wee alsucinfornaed Ghat di tote ated: prossiivde Chiat us agtion in Libva 
Was taken te pracect its interess\ etemwtere tu ind Ya Coe, the Persian cult) 
in Which case ir hil no right te inuveke the “Force Majeure” provision of its 
fentract with Petco, / ‘ 
* (4) Promptty atter NEP asad Pete reevived noticy of the suspension af de 
liveries of Ata crude ont ov Socal ond were told thatt ue rephicement oil was 
available from Soeal [ae fact Tadid ner low when talked with Mr. Sehiw Obed). 
they sensit teobtain the ort mecenpiy reqirrerdt feotreet the nee 
e¢rs—which, | public utilities, fersersdy 


3 te ‘tae 


of their etistom- 
$ obiiced lo serve the publie. The 
Only seuree et such ys Phaceneent ermde aif wos the Litsan National O] Commene, 
and, bavires we chee if power “hhrekonts” were te be avedted, Poten Purchased 
the required crete thee Sure 
Libyan Natieual ine eobetnnees 


(5) NED andl Veto iatend te cenring: te make every effort to meet their 
Primary oldigation te supply the requirements of their customers aud the publie 
Unless prohibited by Govert “eter er a court of competent jurisdiction, They 
Intend to resist auy eiort of these Teer ott compmines, Texas and Socnl, ta 
“Meri nee Mee pablie inte cee ty thode reps 


purchased iisiociealiyy from the 


¢ vedh iutevests, Pf the few of oii is te be 
Stopped by aetion og sued Heer Gil cotieies or by getion of yorr @t8ce we 
Want the poiblie te be futly aucre of the pes eusthie pouty, Surely, a way shonld 
be found te peradt this esseuatiaf .pud 


cob tee Maw witht compromising the legal 
DOSTEION OF Tie cece ceed Obl cotipaciies iveived osveb elispures : é 


Tt is insteedt shocking Chat threacnen this elesvepees treme of the minjor af! come 


5 tun is poid—are 
WE Peet Wiel deveder reece eee egy cee cnet HTIOR Wi ESeever af aie concern as 
to the demise te thee pubtie wth ow vestail CEE pesitions ae strane, 
our Depattinent, tia stiri HOGtOn by these tiajer ail eonpanies, 
SOVEIS to he ol Chie sue tbe pesition. 


Dales VL ved FWareese: povendins. soon wetnterdts perretes ty ib TLS, 
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We wish te ernpliesice thar NE tat Petea ane bowers of crude off and sellers 
Of Vetined predicts: thes che anet waste fee beeweonne elscawedd ino any eistute betwen 
the toajer oil conpaiies ane the Coosertnment el ant prelueins esuntey, as te 
Which of theta awe tine oil pibeto sed Hh seed both foosipply athity customers 
Se thot the public iitenesé eon be served 
a ee sit mor that Seok whiel fs se bishiv comernad aleut the 
usserted failure of COLD Gn Geveriient fe eanfern: te its comtmeet, with 
Socal, is that sijmwe ar! 1 ea Wit Wait apesirs en ite five fe te a breneds 
of its contre with Ff See et eontraet, Uf TD is te he obserrted, as indeed 
ft shouted, shewle be aplrod equally te cdl met Just fe these the vsrjer oil come 
patiies wish teaepody it 
Where the interests of the publie ave se vital and se elenrly ar stake. the 
san tity of the Petooseeal contract would appear to be airamount. We Lope 
that vous’ Office will be able te appreehite Chis amd wet aeeordingly. 
For your Intertiation. Polave enclosed copies of the following : : 
(a) Telex fiom Socal to Petes. dated September 7, i723) creceived Sep- 
tember 1, 1573) 
(by My Jetter Tespoinse To Seeakl dated Se ptember 13, 1973 (transmitted te 
Socul by telecopier the same dave, 
(eC) Telen from Socal te NEV dated Seprember 14. 1973, 
(7) My telex response to Socal hited September 14, 1973 
(@) Seeal’s responsg thereto, dated September 14, 1973 
(7) Letter from TeNas Overseas Verrolenus Corpovation, dated Septem- 
ber 13, 173. 
(7) My letter of response dated September 15 1073. 
Very trwy yours, 
Ricnarp veY. MAannine, 


CHEVRON OD. Trapixe Co, 
8an Prancisea, September 7, 1973, 
Tex 7105814357 NEPCO NY 
NEPCO 
NYK 
Granxp Battawa Pet, Co., Lro., 
c/a NEPCO, New York, 
J. F. Greene, ‘Jr,, 
Frea port 
GENTLEMEN > We regret it is necessary to inform you that elective September 1, 
178. the Libyan Governinent uationsaized SP percent of our Suppliers sperntions, 
Gur supplier dues net cecesuize the validity er legality ef the narienalization 
decree. The Libyan Gevertinent bas refused te permit eur supplier te continne 
to Toad Vessels unless it aeknowledces thar 37 percent af the oil to be loaded is 
owned by the Libyan Government. A cordinsiy. te protect our iuterest, our 
supplier has been forced te cease losding crude off in Libva 
Accordingly. pursuant te section T01 amd section U.04 of onr eutract with 
yeu. dated May 7. (G8. ats amended, we hereby advise yeu ther sales and 
deliveries to you of dame Libyan crude off under said contract are sispenuded fur 
Ql loadings scheduled to commence after August 31, 1972. 
We will keep you advised of any. changes in our situation as they our. 
°° K. A. Mexnts, 
Chevron Oil Trading Co. 
Sonmeenmene 
MANNING, Caney, Renvonn & Terry, 
New York, N.Y. Septen:ber 13, 1973. 


, 


CHeviON OL Travine Co.. 
San Francixeo, Calif. Zo 
(Attention: R.A. Mennis, Esq.) 

Dean Sigs: In your telex oof Friday, September 7, L973. which Tax received 
by NED and Peteo on Monday. September TO. you advised that. cuesuant te 
Section T01 and 1.08 pt the PeteoChevron Contract of May 7, Us, you were 
SUspendingg ail dowdings of steer Libyan crude off on and after September 1, 
wes of” j 

Your telex states that the Libvan Government’ las niattionalined 4162 of the 
Operations of von supplier Ga eompany PE oamdeestand te be owned in part by 
you or your atliliates sd. 

T de net have available all relevant details: how ever. on the tasty of such 
information as Tide have. it eppears te me thee yeu do net have a viiid basis for 
inVeking the provisions of Neetion Want, ; 

As TE read Section 12.01, 0 reiieves vou of vour obligation te selb avec deliver oil 
“to the extent chat’ ome ot che enumerared events prevent. restrot. or delay” 
Perfortuainee, Such does wot appear te have eoenrred at ledst wita respect te 
4907 of your supplier's Libyan production Therefore, Section 12.0) has not up- 
plicability te that ameunt of oil 

Se-far as the positien of vow ep Your supplier relates to the 31% interest 
Whieh Was natinrtized, bao ner knew What sone aeciments aguiner such action 
might be. bu: Po eanuet ageee thar vou oo vay supplier lees the mehe to ter- 
Winate deliveries to Merea, even Of tia pratwetion fron: the St, it"erest which 
Was tattionaliced if can fair compensation was offered for the interest se 
Witbentlivend, wilrtete Several Ae Per Enterests in Dab seeme te have Conn 
the ameunt offered be the Checerniwent te Hy of dee nthe al! wii offered 
by the Governniweiat te verre sanpiiee as wee Vinderstad if may lane been, 

ft wars uy ttielerstemiine cf At Detow tnedetieoon ive hts seth aie Gtevense in 
Price Whieh misnt pest tren Government “TEEPE Ten resciile sof the per. 
Centinges, whe Seite Penrel ter errs cep Ope Me ted Neetge stapes g sliteriplated 
Some sieh uetion be the Governnent and were Prepared to gene it, 
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IN HMEES— ALS 
Dry ceeletbtaete wee tye eee Tht Shee qaeesitiene et Met nettel teeth stnpes 
iy Warm thre 


Plier wins tthe fe prety er " aie ere? hos tobe, (fs 


Sef cotyse Seetiom PLOT eats Wee we chet tepee Meot fee too ter Cee ate tiene tarkerts 


* wit 
Doaety sree Neb ante ctpepereebinter Go. chewren | Vet ciel Sear stappdter tues eased 


Pheer gon Cine wiv pete tie ef tint petentiob irreparable 


consideriatte ebssiue 
damiaces te. Petoo, NED cite their eis teruens 
Very truly yenrs, 
Hic stan oY. Maxninc. 


I. M. Canty, : 

VERPCO New York: ss 
‘ahitertia Ascrtie bas sent a fetter todiey 
V1) in Freeport as follows: 


dsatiia wishes to give note te sou as 


As Do aelvised: Dtebaain eartier 
te Gyitied Uerlaatias Metyede etna 4 

“Califortina Asiatic Gb Com: 
follows 
* “ete has been broucht te amr attention that vem have purchased or may tne 
werancing for the purebose. aetisitien at ille 
fisented by the Libs.an Geseenmes whieh has praiecndk from conce 
"Libya jeintly owned by ous aed Peswea Overseas  Petratenm  Compoany 
ChPOPCOM), and as te whieb ertele otf Calasiatie aid TOPCO: buawe all cisuts 
of ownership: Whe ibecabiw come tawads tv et fie patemorted seiznre ef our 


esd of ermele shtiv eon 


slots alt 


properties is recegnized bw othe United States Gavernnenht. Amy pureiuise, aeqtie 


piel oot steed) pearediase, equisitien or as 


sition or cistesal er aby cet 
posal of steelh crude oth Withee th esr es press pericsstem is contrary to the 


foveriiog priticrples ef baw atte We tern vett Vhasrt Wee will tiake steh aetiou 
AS MAY be considered Qeeessary da order fe profeeh oar rights ine luding rights 
to suel erude off or preainets iInanuraetured or derived theresrom and their 
proceeds!” 

We are profonndiy shocked by the action your company is reported to have 
taken. 

Tht view of the ith 


fand arldtracy native of the Libyan Government’: acrion, 


the overall of) situation. the positien of the United Stites Gaverument gad par: 


Wienship we weld coustder guy such aetien by 
arv ane imevplieable. We stromciv urge vont inenierdi- 


‘your Comprouny from 


ticularly ino Hichr or eatin 
your compoauy exthiaer 
ately te look jnte the sitmation ame tithe steps te Gisenuea 
any invelvemenut of this nature. 


If. A. Navts. 


-" 


Septesuper 14, 19735, 
Mr. H. A. Navts, 
Nepeo, New York: Q 
In response te your telex of September 14. 1973. te Mr Eo OM. Carey. and on 
behalf of Grand Patvend Vetrofenm Cempenms, Limited. ecoPiefCO, and New 
Enghend Petroleum Corperetion ooNEL' +. vorr express pernicsien is meanested 
for PETCO te purchase, aequire and otherwise dispose of in its north oper. 
tions Cine ding sate ef preduet.s therefrom te NED and other onsteniers) Eilon 
crude oils whiel) vou assert te live been ‘itetally eomhscated™ by the Libpaa 
» Groverninent. 
) In considering this request. 
© OL PETCO and NEV are net 
ment and de net want foo be sietimes of such ocispoute: uer da thew Knew 
whether vour assertion of “iegal coutises tion” is cerreet, Such oa determination 
can ouly be made by a court of Competent jurisdiction, whieh tar take months 
or years, r 
2 Dhave advised PETCOLava NEP that. not onthe heeanse of contrmetanl come 
“wittnent= but becuse of representatious mode to reauiatory betes, thee have 
an oblization to their customers fe pirediise rephicemeut ernde ott, if sneh bs 
available. feome the Pibaae Nitietict tl Cecweany or acy ether supplier. in order 
to pre: i er “bisehkents” A Sates “cash WE! othv-ewise resssit, 
f- 3. Pb Fe'ee and NEE fee ciel AD EN Geadhateed Comte TO Meer 
Compa schest iiteres 
their obligation to uaintannt the stopdy ot essentith proauets to their customers 
from available ermde oils : 
nest repler will be appreciated 


Regards, ws 


titse Tecegnize that: 
hes tu your dispute with the Libyan Govern- 


coped Pee chee sea bev wast Chery ViaeWes Ten Lee 


Ricttarn prY. Mannine, 
/ Chunsel to PETCO and NEP, 
‘ 


‘ 
. 


SpaXvanp Om or Cartroryta, 

‘ September 14, 1872. 
RicHaky or. Y. MANNING, 
Nepeo, New York: 


Tn reply to your Sectember Td telex om bebalY of Gaand wna Petroleum 


Comporuy, Limited ane New Rushind Petretetin Cotegais. we de et repeat not 
give the permission you tnave requested 


hea) 


H. A. Navis. 


TeEXACO Overseas Prtroreus Co., 
New York. N.Y. September 13, 1973. 
New Fvanasy PieikorboM Comp., 
New York, N.Y. 
(Attention: Meri 
GEAR MENS comtirig fay teloplaa cosvers: sith Mr. RR. G. 
Weitnand equsier today urine Anten bo abew tus atiention te tio. [wet cit tne 
Vesseh UNEUCO Cob loins 
in Liilewar pereparrine tee foeme betel a eat cer ef ie 


tasted N. Carey, President.) 


oy 


em pet se th N bette ee beet atthe sc eraccctiad 
(ie dverie’s of Nine erie oil 
belotine te Tesxiueu €hvereeus We fotetans POPC and Caiiferuia 
Asiatic cid Commun eck AS ONT TO We gre gat sed that the consizucr of 
this esatnerss Cie Ba a Na ee pe Pathan: ENO, 


— 
‘ 
’ 
-_ 
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NOM" Is elaimni Ht Tatler fee thas entiede coil oot ate basis of non MHietalization der ree, 


Which decree you ee advised is in viel Hen of TOMCOS comtractnal rights and 
@stiallisterl prime iples ot Listertoetionent Pow , . 

NOW hats ustrueted tin ePerator ef the port, Medel il tiles te lewd this carge 
frome th ferttinal gvcils of ‘Tope Hel CALASIATIO terh TORCOD woul 


CALASINTIO hive obiected tat ts feneelitic vied Vcwver cede dsead thee Libwan Gov. 
Crhment atel its ascents that they wall purstie sald desl retiesdies availille with 


Fespaet therete 
According teonr iufermation the consicner of this earze is the Geand Bahamas 
Petroleim Co. Lai. wlieh we Maderstnd is veur subsidiary, You are hereby pur 
ON Hetiew that TOV plims te Purse every legal remedy available te recover 
such ertide oil and protect its legal HLS in this respect, 
Very truly yours, 


I. W. Forarar. 
‘ Chairman of the Board, 


SErresper 1.3, 1972, 
TEXACO OVERSEAS PrtRoLet M Co., , 


New York. NY. 
€Attention: LW. Foliunar. Esy.. Chairman of the Roard.) 


GENTLEMEN > Tn response te the letter dated September 13. 173 Creeeived by 
hand on September 14). from LW. Folmar, Chairnian of the Board of yeur 
Comprny. te New Enytssiil Petroletia Corporation ("NED ) our client. and your 
eutlier telephone call te My Weinani, View President of NED. which conversu. 
tion has been reported te us. this w VD cul ise wou as fellows; 

1. Your Cempuny asserts that the NOC decree under whielr Noe claims tithe 
to the oil sold te NEIS subsidiary Grated Bahamas Petroleum, Company, Limited 
(Petes) “is in violation of TOrCO's eontracttal rights and established prin- 
ciples ot International Law") Since NED and Petes are wet parties to the con- 
Craetual agreements between vent Company, its subsidiaries or amhlintes, von the 
Libyan Government, they Her we lave any way of knowing Whether or not rour 
assertien is correct. We cau state with Assurance, however, that such matters 
are Usually determined by courts of compelent jurisdiction on the basis of the 
facts aud Lew and net on the basis of unihaterial Proveticements by interested 
parties : 

2. We know Hoe about, nor are we concerned With. NOC's lustructiony te 
Mobil Oi Lil er What advice your Company tuaty lave yiven te the Tibyan 
Geveruwent about vour tntentions, NED and Vetes are not iuvelved in the dis- 
pute your Company has with the Libyan Government ner de they intend to 
become “pawus™ in sueh dispute or Vietiis of it. The erude oil Petes lifted in 
the “NEPCO COU RAGEOE S” is the identitied ernde Peteo has beet purchasing 
under long tern eoutract with Chevron Oil Vrading Cotupany Chevron”) since 

STO. Chevrou has discontinuesd deliveries te Teteres f‘opparentie as a result of 
the same dispute your ¢ mupany has with the Libyan Government) in spite af 
Petce’s undertaking to pay ANY Hieredses in “Government tke” suffered by 
Chevreau, including increases due te Governinent “participation”. Perey is obliged 
to xeek replacement of that crude of) from Whitever source mar ie available. 
In this case. the ouly similar crude oil available was offered by Noe, 

3. In connection with SOUP desertion that your Company will “DHSue every 
legal remedy available te Fecover stieh erude oil and protest its lesal rights» in 
this respeet™ we wish te repeal that neither NED ner Pereo is a peerty te your 
dispute with the Libyan Goverment, ner doe they wish to be. They de net wish 
te deo anything whieh Will be in derrogation of HUY Vights vour Company may 
have against the Libyan Governinent or any one else, for that thatter. However, 
Wwe wish te let you Know that the Ntapet tied by Chevron 
to Petco was, with Chevron's Ml Knew iedse. used primarily te “apply low sulfur 
fuel oil te Com Edison of New York. Orange and Ke klond Utilities, Long Isha 
Lighting Conpany and ts He Services Bleciric aud Gas of New Jersey and other 
East Coast utilities. Unless the Pephicement ail secured by Petes from NOC ix 
Allowed ta move NM peled inte: Petee's retinerys aml the rreanets therefrege 
to move te such customer's tanks, there is ne question that severe power “black- 
outs” will occur on the US East Ceust. invelving seme 20,000,000 people or 
more ¢in this regard Vorefer vou te au article Which appeared in tie ress us a 
result of our informing Con Edison or New York of the vetion takeu by Cherron 
In xusnending deliveries te Peteor. To would suggest that the terest of the pub- 
le—whieh Petco and NEP are cndeavering ste protect—le considered in any 
action your Company Proposes fo take, perliips ahead of the finauvial interests of 
your Company. 

Very truly yours, 


ride oil previonsty <u 


Rie arp veY, Maxyixe. 


Mr. Levinson. There is just one more point which we would like 
to-cover and then we will ask Mr. Carey whether there is anything 
that we have omitted which he thinks is relevant which ought to be 
made part of this record, 

Mr. Henny. Did the State Department ever, in its communi: uations 
with Nepeo. assert that Nepeo pureliased its oil in Libya from the 
Libyan National Oil Co. ata diseonne ¢ 

Mr. Mavsinc, P was told at that bya member of the firm of Gadsby 
anal Llane, Washineton representatives tor New Eneland, thot this 
had come out in the course of a conversation with Me. Schwebel. and 
T responded that it was ney frie, but that if we could have purchased 
It at a ciscount. we would have beer elad to do so. because it wonld 
have releed the pree ot the product to the consumer. We bonehe the 
ol at the cheapest price avathible. ane tot hid been available ura 
lower price, we would have bousritest. ; 
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wepite this, we did not bay it ata 


Mii Lavtn~ \ | woth lilse ¢ey asfs the eorper cette fleets id ask Mr. 


Bhi wheeler be fies se question, Pave | 


von bewiable fu litt onl from 


Libya? 

M:. ¢ vmey. We liane Teen abel ter | tr antl fic Dottie heeft of ato is 
womny throiteb our Satas process me otraeehent in Italy, but the 
MMaWer Is Ves. we tite been able te tit oi} from Libwa, ‘ 

Mr. Lavinson. Thank vou. 

Mr. Pluie? 

Mi. Baw. First. when vou talked te the State D portment., was 


reference tite te the Pore torte Asststaniee Vet. section O20, whiely per- 
mits Che State Departnient te interven: 
diction. Did they invoke that section ol 
Mr. Cancy. bdid not talk to then. : 
Mr. Manxstne. No. : 
Mr. Vara M. iM t= There anv ference to if / 
Mr. Maxnine. Not that Po reeall. Te 
by M Schwebel that the State 


to vet the court teat the jtirts- 
savoit wonkd he inveolwed 4 


is JUST a general statement 
Depurtinent would intervene if 


jHeste l. bs 
Mr. Biv. Did the State Department in any wav characterize what 
! 
had happened ind. toads a taking without conmpensation—a na- 
1 


tionslization without con. Hsation 4 


Mr. MaAnnine. L le lieve by stthostintee that Mr. Ss liwele] did make 
that statement and PT tokd bins th howe coukl not aeree becaase a mun. 
bes of Aimertean onl compat Cs ove! there reibed ecepted) Che eompensa- 
tion tha: wae otheredt, i'l was ho question of competisation that 

’ 


*) yy" b . } 
Wats cilered Vhae const epee rte wits whe titer Clie ecpier sit lente Woes ceeds 


quate and ao uomber of the can jrintes there h apparently found 


that compensation adeanate and Dy iver. ona national television 
program, had sail bis comp 


tv Was Thokiner tore monee alter the 
4] percent nationalization than be tore, 

Mr. Bir. In other words, there is he question that compensation 
Was to be pried for thie Adresse. eorcesston 4" 


Vhe issue was its lequaes 
in the eves of Standart 


bot Cotifornia sie 
companies who hited said. Yes. indeed. this is neque Compensation.” 

Mr. Mannix That Pip hng 

Mr. | itu Preocisel) he same terns. 

Mr. Maxxine. As] pera it 
CoOnipensation arrangement and the 
parently forndd it soand.ny Psay. DD) 

Mr. Bic. So if one were te <n 
Which it) was Willing to sedi 


‘oxaco and there were other 


» they were all offered the same 
remipatiies Chat accepted it: ap- 
} ier so stated, 

masize the situation. Liby: a had oil 


thirewmety tf> national of COMP, it hid 
taken this vil With compensation 4 


Mr. Manisa. With anodter of compensation, 5 

Mr. Dont M. With in other tol 
it. had 20 million customers who were quite ANXIOUS fo receive it. 

Mr. Carry. No, 

Mr. Buu. Pad 20 million utility onstmiers ? 

Mr. Maxyina. De penejent on it. 

Mr. Bur. SoCal Tease. 
be improper for von th buy It. He 
Mr. Max wins. Yes, str. af 
Mr. Canny. That is carves t. *, 


Mr. Levixsox, The dose (iestion. dust 6 complete the reeord: Did 
You ever receive a respolise Co your Se Dtember 15. i975, letter 
to Mr. Kissineer? 

Mr. MANNING, No, sir. 

Mr. Levixaox. No respouse at ali? 

Ma. Maxxine, None wiat-oeves 


Mr. Livinsos. Thank vou, Lhave ne mor questions, Mr. Clairmian. 

Mr. Canny. Pthink we have to foce the faet for the next d ve: rs, and 
T am. not SUNT Chis as part of this discussion. | Vin pitt sadealiiearcal 
because DT eonsider mypese Tort inar second and an Vimerern firstoand 
PoneE seb es Trot foreben “OUPCOCs GP onerey fo 
the greatest extent seit HME Gs soon as We can. ane DP thik we can 
dle it, | think we liawe ont ot he New Innere cegest aed J oelitayts rheve 
un oil well Yewoks ifn PPM NN eH perp et oll Mas. telitiset('. ay whether 
it isin Oklahoma. wh il the lellow ay i Mirs-telrusetes ¢ ant sav, “LT clon't 
like oil wells, vow have votto put theniin Okbiuhoma or Pe Nas beens 


if he wants cnereyv for litselt, be ts going to have to hace those oj] 
we ‘ls of Mis. whitisetts, 


compensation. Nepeo wrored to buy 


ane the State Department said it would 


wdilressed 


I think We dive eottor 
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Fortunately. the sonmnl Poor put tie oth on the Continental Shelf, 
miaivbe Phar Se niles at) Moesaehusetts, so he won't see thet any way 
but it isont there and we ane come te lave te eleall then 

We have oil in the ik Pile Naval Reservation. and we are cools 
to hive tor at sen potut, face the faet that tots better te take that oil 
ab tise Wright away because its eight there. and miavle nse sone of 
the Alaskan oil as om naval ceserves beenise i Wwe need a naval reserve 
We can cet tot of Alaska the same as we ean outof EL: Hills. We 
ean crill very mitekly ail wet relied tomorrow, 

We can put Dritertoy Dereurtenene His peetars On every well we have 
out in Santa Barhora Channel. said it was carelessness hat caused the 
trouble out there. and we ean start product within 24 hours, and 
there area billion barrels sitting out there in Sante Barbara, these ane 
thing= we ean de overnight, so there are many thites we ean de to help 
ourselves, 

Senator Coc. bagree with vou. 

Mr. Canty. We ean build the pipeline in Alaska inside ofa year, not 
® vears, because. as somebadky once stl, how lone does it take to luild 
a pipeline 4 One dav if You put enone people beeause veu can put a 
crew every title if voutwant te. This is what we are voing to have to 
face up to. this thing like the Menduitean project. hecause we have to 
vet it done. Aud once we get it done amd Amerien ean stand on its own 
feet Like America should be able to de. we don't have to rely on the 
foreigners. We are ehergy sulficent aad there is no reason why it 
should not he, : 

On coal there is no reason why we can't vo back to the methods 
developed by Germany back curing the war, where the pyrolysis of 
coal, where Jou ean convert eoeed Che cost would be AT oa barrel to 
convert coal tite a usable form which ean be either oil or hyerogena- 
tion even to gas. There is nothing citfientt about It, porate tht ly when 
we are paving SIS and Sta barrel for Nigerian ermde te lav down 
on the east coast, We are just kidding ourselves. bret we have got to 
he able to do it now, This ts ne louse any ifoands, and but. that cay 
is here. 

Mr. Levinson, Why aren't we doing it in vour opinion? 

Mr. Canty. Pthink that the prodiean is whereas in the ds yo of Ickes 
and the days of Mossadeeh and the davs back in MAT we hack one 
ageney. where the Tnterior Department ran the show and anything 
that was voine to be done ver went to the Enterior Departiient are 
You got it cone. now it is spread too far and wide. TL won't knew w ho 
te ge total about otf problems Lreally would net. 

Senmitor Crener. Lani not sure | would either. 

Mr. Caney. [tis really chikeult. Thar is what 1 have to put my finger 
Ol. 

Senator Cine. Yes, 

Well. vour testimony has been very helpful tous, 

Mr. Canry. Thank vou very untel. Senator, 

Mr. Levinson. Could DP inst indulee vou for lo iinate. Vieian in- 
formed me she has a question which she wanted to ask and Chuek 
has one on fwo, . 

Mrs) Lewis. To have a very simple qaestion. Pb was just wondering 
whether there has bet any move hy WY Clsdorers that ven supply 


to turn fo other sources of energy stele as you mentioned hive coal? 

Mr. Curry. Yes. they have. the Public Service in New Jersey and 
the Edison Co. in New York are converting some ef their plants to 
high sulfur coal. They are dot that asa safety measure. 

Mrs. Liwts. However this cioes havea pollution effect. 

Mr. Caney. Ttwill havea petition elect. ves 

Mrs. Liwss. Therefore itis possibly not the best choice environ: 
mentally buit-—— 

Mr. Canty. But eiven the safety factor Dean't blame then. On the 
other hand if we had a procran where we could take the coal and 
convert the coal to a liqnid enerey form: and then desulfurize it they 
would not have toinghe that ciecision. [tis tea easily done. 

Mos. Lewis. Daa cont barve chart tee lnetouy vourself 4 

Mr. Corny. We hiave it. eversvbody dues it. Ue is common knew Veclere, 
It is not anvthing Chat is patented, the Geriuaaus can theie whole wat 
bitehine ont abl the white they foment tis. pos roly sis of cours a Weil- 


known process. there is no secret about it, 
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Mr. Mrissven. Has the State Department taken action relevant to 
its backine the suits. what ts that impact on vour present oil supply? 

Mr. Maxwone. The State Dopartmient has taken no vetion beeanse 
there are noe lawsuits against New England or its subsidiaries pend- 
jing inany of the U.S. courts. 

Mr. Maxnixe. Ave these lawsuits presently embargoing your 
supplivs? ‘ 

Mr. Maxwina. They are not interfering at all. 

Mr. Caury. Thev are nor interfering at all. As a mat! > of fact, 
because of the delav in the foreten courts some of these ca iay not 
he heard fer several mouths. 

Mr. Merissvei. Second. in terms that we were talking mt the 
spot market rates on tankers and in terms of a very lige iod 

Mr. Canty. Yes. 

Mri: Meissner [continuing.} Now T understand presently that 
market is depressed. 

Mr. Carry. It ts cle pressed heeanse of the embargo tint is right. 

Mr. Merissxee. Can you take advantage of it or did you have 
some—— 

Mr. Canny. We can and wiil bur that wiil change again as soon as 
the embargo goes of and it will skyrocket again Lut prudently we 
will. 

Miey Meissner. Third, are vou processing all of your Libyan crude 
In Sas dinia now ? ‘ 

Mr. Carry. We are processing »s much as we ean in Sardinia to 
eliminate the political situation, What we don't process in Sardinia 
We process in the Balwanias. 

Mr. Mrissxer. What etfee toes that have on the efficiency of ye 
Bahame plant ¢ : 

Mr. Canny. The rest of the plant we are fling up with Nigerian 
crude. 

Mr. Meissner. Finally. T wonder if you have any knowledge of what 
has happened to SoCal’s contract to supply Aramco crude to EN. 
Do you know in the present— 

Mr. Maxnine. That was a short term deal. It was over a year’s 
stuff. 

Mr. Carry. That expired. 

Senator Cuecnem. OFF 

Ts that all. gentlemen ? ‘ 

{Whereupon the hearing adjourned at 4:55 p.m.] 
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STANDARD OIL COMPANY OF CALIFORNIA, 
TEXACO, INC., MOBIL OIL CORPORATION, 
CHEVRON OIL TRADING COMPANY, TEXACO 
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10:15 a.m., before Michele Fischer, a 
Certified Shorthand Reporter and Notary Public 
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Manning 46 
were conversations. We saw these people frequently in the 
Bahamas and out in California, and we had on-going negotia- 
tions about the refinery expansion and so forth and so on. 

And these would be conversations that would be 
held just in the normal course of business. You would ask 
what is going on, sort of, and this is what we found out. 

But there was a letter by which we were notified 
that there would be some, I think they said originally 
sixteen cents, or they told us sixteen cents, and wrote us 
a letter and said there would be some amount, and so on. 

There was some c rrespondence on it, and there 
were a number of conversations on it. 

Q As of May or June 1973, what had SOCAL told you 
about the status of the negotiations with Libya? 
A Only that these talks were going on. As you get 


into the summer, was when I personally made several inqvirits 


of Mr. Navis; nd in effect say, what is happening. And 


the answer was, we don't know. 

And the articles in the press quoting major oil 
company sources became, so far as I was concerned, more and 
more ominous that those talks were not going as we would 
like to see them go; that the Libyans and the producers 
did not appear to be getting together. 

Q Hac you learned from Mr. Navis that the talks 
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these settlements, either roughly or specifically? 

A Roughly, my recollection is it was fifty-one per 
cent for the Libyan government and forty-nine per cent for 
the producers. I don't know what the buy-back terms were. 

Q When you learned that the talks were not going 
well, did you take any action? 


A I did. 


Q What did you do? 


A I discussed this with Mr. Carey. 
MR. GREENSPOON: I will-- 
Q I am interested just in things that-- 
A I am not going to say what I said to Mr. Carey. 


I discussed it with Mr. Carey, and subsequently 
I talked to Mr. Navis about the possibility of New England 
purchasing it first, the SOCAL interest in the AMNASEAS 
group. 

And then either in that conversation or a subse- 
quent conversation, I said either we would purchase the 
whole AMNASEAS interest in Libya, the SOCAL portion--I 
Suggested that we would protect them on their supply of 
crude, to the effect that whatever percentage of crude cam 
out of Libya, everybedy would stand in the same relative 
posture that he did before we effected that. 


That if something was going to happen in Libya, 
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that we would be responsible for the entire output of the 
AMNASEAS group, or we would share it on whatever basis 
could be worked out equitably. 

Because we had been led to believe, and I had 
been led to believe in my initial conversations with Mr. 
Navis that the AMNASEAS group was worried that whatever 
they did in Libya would foreshadow a new round of negotia- 
tions in Saudi Arabia, and could result in the twenty-five 
per cent participation that had been agreed to, being up- 
set, and a new and larger participation beirz demanded by 
the Saudis. 

In effect, the domino effect. It was twenty-five 


per cent in Saudi Arabia, and some higher percentage in 


Nigeria; then if they broke in Libya and gave fifty-one 


per cent, that the inevitable consequence would be that 
Saudi Arabia would demand the same thing. 

Now, I got this in conversations with Mr. Navis. 
And I also, because I asked him the question because I had 
read this in the newspapers. This was the reason that the 
talks were not progressing well. 

And I told him that I saw this as a tremendous 
threat to New England's position in the marketplace; and 
that we felt that while it was a small pond, in effect, to 


SOCAL and to Texaco, it was our biggest pond, and the smal 
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being Libya, Libya was a small pond to them compared to the 
interest in Saudi Arabia, but to us it was the biggest pond 
we had and the most important pond we had. 


Now the situation had changed in the intervening 


period from one of oversupply of crude oil to one of a very 


tight supply of crude oil. And we no longer could feel, as 
we could have in 1968 or 1969, that you could go out in the 
marketplace and replace this oil. 

This oil was lost to us, as far as we knew. Ther 
was no place we could get replacement oil, not even with 
respect to sulphur content; forgetting the fact that our 
market was a low sulphur market, and this was one of the 
few low sulphur crudes around, forgetting the sulphur con- 
tent, we didn't even know where we would get replacement 
oil. 

Q What was Mr. Navis' reaction to your proposal 
regarding NEPCO's obtaining an interest in the AMNASEAS, 
directly? 

A One question--I would say negative, his response 
was negative. 

One of the questions he raised was"how are you 
going, to pay for it?" And I said "Well, I suppose the same 
way the Libyans are going to pay you, if they pay you at 
all. We will pay you from the proceeds of whatever crude 
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oil we get out of there. We can work out some sort of an 
arrangement." 

And to this day, I think this sort of arrangement 
could have been worked out. 

Q Do you know whether Mr. Carey had conversations 
with Mr. Navis on the same subject? 

A I believe Mr. Carey had one conversation with Mr. 
Navis. 

Mr. Carey at that time was recovering from a 
heart operation, and was not as active in the business as 
he normally would have been. And those of us who had been 
involved in these things were acting more or less to try 
to protect the interest of the company while Mr. Carey was 
out. 

Q Did Mr, — reject outright your proposal with 
respect to NEPCO's obtaining an interest in AMNASEAS? 

A Well, to say reject outright, I don't think maybe 
is quite accurate, but it was almost that. 

It was not received with any enthusiasm whatsoeve 
And I really don't think it ever, from my discussions with 
him, I didn't gather that it was ever taken up seriously 
with any of the top management, where it would have to be 
dealt with. 


Q Did he state a reason, apart from any possible 


eat 
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payment difficulty, for rejection? 

A Yes. He said he didn't think it would work. He 
thought the Saudi Arabians would consider it a subterfuge, 
and would say we were just acting for SOCAL, and that the 
same result would obtain in Saudi Arabia. 

Q Did there come a time when you approached Carlyle 
Lane on this same subject? 

A After I realized I was petting nowhere with Mr. 
Navis, I did call Mr. Lane. 

Q Who was Mr. Lane? 

A Mr. Lane is a partner in the firm of Hill, Burr, 
Madson & Suito, who are outside counsel to SOCAL. And Mr. 
Lane is the partner that I had worked with throughout the 
negotiations on the Bahamas refinery. 

Q What was the nature of your proposal to Mr. Lane? 

A The same proposal. 

Q What did he say? 

A Well, he said he would endeavor to take it up wit 
SOCAL management. 

And we discussed the fact that I put the proposi- 
tion to him, that things looked like, to me, things were 
getting pretty tight as far as time was concernea; and 
that if we were going to do anything we would have to do it 


pretty quickly. And I believe, as I said before in the 
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Church subcommittee, that if two lawyers like he and I got 
in a room together, we would knock out an agreement that 
would accomplish this in one day. | 
And I still believe we could have done that; mor 
because of Mr. Lane's ability than mine. but I believe we 


could have done it. 


Q Did there come a time when Mr. Lane informed you 
that the Government of Libya was set to act with respect to 
obtaining an interest in AMNASEAS? 

A That was on the Friday before the first of Septem 
ber, which fell on the weekend. 

Q What did Mr. Lane tell you? 

A He told me that they had received reports that 
Quadhafi had some problem with his relationship with the 
Egyptians, I think at that ‘time there was this talk roing 
on of a merger of the two countries; and that they under- 
Stood the nationalization order was to be effective on 
September the lst. 

Q Did he tell you what effect that would have on 


the supply of crude oil to the refinery or to NEPCO? 


A No. 

Q Did you ask him? 

A I don't believe I had to ask him. 
Q You knew? 
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A I was under the impression that it would have som 
effect. 
Of course, the critical problem was, what will 
SOCAL do about it. In other words, the other Suppliers who 
had reached an accord with the government continued to get 
their oil. They may not have gotten exactly the same quan- 
tities, but I do specifically recall Dr. Hammern's statemen 
that he was doing better after he made his deal with the 
Libyans than he did before. 
But the real question was not what the Libyans 
did, but what SOCAL was going to do as a result of what the 
Libyans did. 
Q Did you have any discussion with Mr. Lane on this 
subject, what SOCAL was going to do? 
A I don't think I did, no. 
By that time the press was just literally full 
of articles that SOCAL and Texaco were not poing to give 
on this subject. And I believe I gathered the same from 
my conversations with Mr. Navis; that they appeared to be 
looking in entirely at what the impact was going to be on 
Saudi Arabia, and did not, so far as I was able to ascertai 
indicate any concern whatsoever as to what was going to be 
if that Libyan oil was denied to them. 


Q Do you know whether Mr. Carey or anyone else in 
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EDWARD M. CAREY, being first dulv 

sworn by the Notary Public (Edward Grant), and stating 

his residence as 435 East 52nd Street, New York, New 

York 10022, testified as follows: 
EXAMINATION BY MR. SOKOLOW: 

Q Mr. Carey, are you the chief executive officer 
of Nepco? 

A I am. 

Q Did you and Mr. Richard Manning testify before 
a subcommittee of the United States Senate on or about 
November, 1973? 

A If you mean the Church Committee-- 

Q Yes. 

A The answer is yes, 


Q Was the testimony that you gave there true, 


the best of your knowledge and belief? 


MR. SKLARSKY: I object to the frrm of the 
question. 

A Yes, I believe so, 

Q Mr. Carey, did there come a time when Nepco or 
one of its subsidiaries entered into a supply contract 
with SoCal or oné of SoCal's subsidiaries? 

A You mean after the testimony? 


(a) At any time, 


Exhibit 3 to Sokolow Affidavit—Carey Deposition 
[pp 1, 4-6, 17, 63] 


Carey 
Yes. 
Q Approximately what was the date? 
A There were several contracts. The first contrac 
was, I think, either late 1967 or early 1968. 
Q Was that the first time that Nepco had ever had 
a supply arrangement with Standard Oil of California? 
A No, I don't think so. I think that from time 
to time prior to that we had short-term contracts with 
their local company at Perth Amboy, New Jersey, the Chevro 
Oil Company, but those were short-term contracts. 
MR. GREENSPOON: Are you asking about 
crude oil? 
MR. SOKOLOW: Yes. 
A That's the first crude oil contract. 
9 Can you tell me how it came about that this 
contract was negotiated? In other words, did you approach 
SoCal or did SoCal approach you? 


A I believe that SoCal approached us. They had 


heard of our plans. It's rather indefinite in my mind as 


to who made the first approach, but I think SoCal approached 
us back in 1967, having heard of our plans to erect a 
refinery in the Bahamas, and suggested that we discuss the 
use of their Libyan and Middle East crude oils. 

Q Before the entry of the agreement that we are 
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talking about, Mr. Carey, to your knowledge, had SoCal 
contacted any of your customers? 


A Yes, they had. 


Q How do you know about that, sir? 

A We had calls--we have long-term contracts with 
most of our customers, and we had calls from these 
customers, that a representative of Standard Oil Company 
of California, their local marketing grouv, know1 as the 
Chevron Eastern, I call it, would call unon them on the 
possibility of selling oil for their generating stations. 

We had calls from the utilities in Massachusetts 
We had calls f...m utilities in New York and in New Jersey. 
So, it was pretty well known to us as to what that plan 
was. 

Q Do you know whether or not SoCal offered any of 
these customers guarantees? 

A I don't know what offers they made to them 
except that they wanted to sell fuel oil. 


Q Was the thought of your long-term arrangement 


with SoCal that SoCal ships were to be used to transport 


the crude oil? 
A Ultimately, when we signed the contract, it 
provided for SoCal to provide the shipping to deliver the 


crude to the refinery. 
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Amoseas, at least -- I am getting this question a little 
mixed up. 

They were supplying Amna ecru4- oil to their 
35 »er cent owned portion of the refinery. When we saw 
that, we said, "You can no longer say you don't have 
Amna oil; where is our share?" So they gave us 800,000 
barrels, which were 2 partial shipments on ships that were 
going to their Bahamian affiliate. 

Q Mr. Carey, you mentioned that SoCal stopped 

Supplying oil, crude oil, and took away the ships. 

Are you familiar with litigations commenced by 


the oil companies against your company.or its subsidiaries? 


A Yes, sir. 

Q Tell us what you know about that. 

A I know that the oil companies, that is, Texaco, 
SoCal, Mobile, have commenced actions against us in 


Sardinia,where we put some of the Libyan oil, and in 


-he Bahamas. There are about 25 of those actions out- 


Standing at the prese: time. 


Q Brought by ‘those 3 companies? 

A That is correct. 

Q Why was the crude oil shipped to Italy, Sar- 
dinia? 

A We, at that time, thought, after these warnings 
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MR. SOKOLOW: Does anybody else have 


any cross examination? 


MR. SUGARMAN: Topco has no questions of 


thiswitness at this time, but as we have with pre- 


vious Nepco witnesses reserve our rights to ask 
questions. 
MR. SOKOLOW: Is that true of the other 
defendants? 
MR. SCHUBIN: No questions. 
NEWMAN: We have no further questions. 
BY SOKOLOW: 

Q Mr. Carey, towards the end of your cross exami- 
nation you listed a series of companies doing business 
in Libya whom you contacted with respect to getting 
crude oil. 

Nid you also talk to Texaco? 

A Yes, we talked to them all. I mentioned these 
companies specifically becavse they were the independents 
and we thought perhaps if there was any opportunity of 
tnere being any spot oil it world more likely be with the 
independents than with the majors. 

Q But you did talk to Texaco and Mobil? 

A Yes, and Esso, Exxon. 


Earlier in your cross examination, you identi- 
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Q On or about September 13, 1973, did you receive 
a telephone call from Mr. L. W. Folmar? 

A PO Ot. 

Q) Will you tell us, as best you can, what Mr. 
Folmar said to you and what you said to him in this conver- 
sation? 

A To be explicit, I will refer to the memorandum 
I wrote immediately after receipt of that phone call. 

MR. SOKOLOW: May I have that memorandum 

to which you are referring marked as LILCO's Exhibit 2 

Let's have the reporter mark it before you 


moO ahead, 


(Memorandum written by Mr. 
Weinand re: telephone call 
from Mr. L. W. Folmar on 
September 13, 1973 marked 
Plaintiff's Exhibit 2 for 
identification as of this 
date. ) 


Q Can you now tell us what this telephone conver- 
sation was? 
A Yes. And to be explicit, I will read my memoran 
dum, if I may. 
MR. GREENSPOON: I think they want you 
to testify from a refreshed recollection rather than 
reading the memorandum, J expect that is so: I don't 


know. 
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MR. SOKOLOW: Yes, that is correct. You 

may refer to the document which is LILCO's Exhibit 2 

but I would like to have your recollection aided by 

that memorandum as to what hannened in the conversa- 

tion. 

THE WITNESS: All right. 

A At 2:20 p.m. on September 13th I received a phone 
Call from a rentleman who identified himself as Mr. Laurie 
W. Folmar, who said he was senior vice president of Texas, 
Incorporated, and also a director of the company. 

I have never met Mr. Wolmar, nor had I, prior to 
this conversation, ever spoken to him. 

He proceeded to advise me that, of his awareness 
that NEPCO was loading a Ship at Rasla Nuf, Libya--I think 
it's two words. 

At that particular point he interrupted to state 
that he wanted to know whether or not I was taping the con- 
versation, or was there anyone else on the line, and I ad- 
vised him to the contrary. 

le said they were the owners of oil concessions 
in Libya which were held jointly with our partners in the 
Bahamas refinery, which is so called, 


He further advised that in their judgment, the 


Libyan Government had no right to sell this oil, and that 
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the Libyan Government had never delivered to the Texas 
Company a signed decree. 

The Texas Company had also been in touch with 
the State Department of the United States Government, who 
also agreed that the loading of the ship was illegal. 

I inquired of Mr. Folmar whether or not he was 
also represented, his partnership, his partnership in the 
concession SOCAL. He responded by saying he was only 
representing the Texas Company. 

He went on to say that they had made an official 
protest to the Libyan Government, which--with respect to 
the loading of the ship. And that he was also informed tha 


the Standard Oil Company of California had been in communi- 


Cation with NEPCO with respect to this incident. 


I reported to Mr. Folmar that I had no knowledge 
of that at that time. 

The conversation was concluded with Mr. Folmar 
Stating that this incident was an international matter and 
had potentially grave consequences; and also involved 
Strong military overtones and national security. 

The conversation was closed with my comment that 
I would take everything that he had stated to ne into con- 
sideration. That concluded the telephone conversation. 


Q Was it correct that what Mr. Folmar wanted NEPCO 
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2 | to do was to not lift and load that Libyan oil? 

3 MR. LITVACK: I object to the form. 

4 A Yes. 

5 Q Was that the first ccemmunication, as far as you 

6 were aware, that NEPCO had from Standard Oil, from Texaco, 

7 Inc. on this subject? 

8 A To the best of my knowledge, yes. 

9 Q When did you prepare the memorandum which has 
10 been marked LILCO's Exhibit 2? 

ll A Within the hour. 

12 Q To whom did you report this telephone conversa- 
13 tion? 

14 A To Mr. Carey and to other members of our staff, . 
15 through the issuance of. a memorandum. 

16 Q Did you discuss with Mr. Carey what would have 
1 been the consequences to NEPCO and its customers if NEPCO 
18 followed the advice of Mr. Folmar? 
19 A I did not. 
20 Q Did you have an opinion as to what would be the 
1 effect on those customers? 
» A I did. 
23 Q What was that opinion? 
24 MR. LITVACK: I object. 

25 MR. GREENSPOON: Ar2 you asking for his 
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opinion at that time? 
MR. SOKOLOW: Yes, at that time. 
A My opinion at that time, that the consequences, 


conforming to the wishes of Mr. Folmar, would be disastrous 


with respect to the capabilities of the utilities on the 


€ast coast to continue to provide electric energy. 


~ 


» Mr. Weinand? 


And why would it have been disastrous, in your 


A Because it would curtail the availability in 


Sudstantial quantities from which we derived the residual 


fuel oil which is ultimately delivered to the utility for 


the generation of electricity. 


Q You stated that you did not know ™r. Folmar. 


Did he explain to you why he was calling 


6 


contrasted with someone else? 


Now, on this same date, namely September 
to your knowledges, did anyone else at NEP ) receive 


munication from any officer of any oil company with 


to this matter? 


A Yes, sir. 

Q What happened in that rerard: as far as you know? 
A Mr. DeBaun received a phone call from SOCAL. 

Q At what time, in relation to this telephone 
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New York. 
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Will you tell us what it was that happened on 
September 13, 1973 that brought that fact to your attention? 
A I had a telephone call-- 
MR. SKLARSKY: Just a minute. I will 


object to the form of that question. The use of the 


word "fact" in there, I will have a continuing objec- 


tion. 
Will you answer? 


Will you repeat the ques- 


(Whereupon, the reporter read back the pre- 
vious question. ) 
MR. GREENSPOON: That fact being that 
Chevron was no longer delivering o11? That fact, does 
that mean that Chevron would no longer deliver oil? 
MR. SOKOLOW: Correct. 
MR. GREENSPOON: Now do you unde ‘and 
the question? 
THE WITNESS: Right. 
What happened on September 13th? 
A At about 2:35 that afternoon I had a phone call 
from Mr. li. A. Navis, who was vice president of SOCAL. 
Q Did you know Mr. Navis prior to this time? 


A Yes. 
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Q And in what connection had you gotten to know hi 


A I got to know him six or seven years ago when 
SOCAL and New England were working on the BORCO project. 


Q By the "BORCO project," you are referring to the 
refinery? 


A 


Q Mr. . avis tell you from where he was calling? 


Did he tell you who was with him? 

A No. 

Q Well, can you tell us, as best you can recall, 
what he said to you and what you said to him in this tele- 
phone conversation? 

A Well, he asked if Mr. Carey had come back from 
Europe yet, and I told him that we were expecting him, Mr 
Carey, either that evening or the next morning. I assumed 
he was trying to reach Mr. Carey. 

He said that he had been advised that PETCO had 
nominated a ship to pick up a cargo of Libyan oil, crude 
oil, that is; and that SOCAL was taking a position that 
the oil was not owned by the Libyan Government. 

Q What else did he say? 

A That they had lodged a protest with the Libyan 
Government, and that he was distressed that we were buying 
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what ne called "hot oil" which he and his company considerdd 
to be ov jointly by Texaco-- 


G And his company? 


ps Yes 
Q What else did he say? 
A He said they intended to take whatever legal 


action was required to protect their position, and that 
they were very distressed, and that this move on PETCO's 


part would not do any good to the relationship between 


SOCAL and NEPCO, 
He said he was writing a letter to PETCO that 


day, outlining the above points, and would telex a copy of 


that letter to Mr. Carey. 


He said he recognized that in Mr. Carey's absenc 


> 


I was acting as a messenger, 


That was about the context of the conversatior. 


I had very little to say; I just listened. 
Q Did he tell you that he was going to the Bahamas? 
A Yes. 
Q Did he tell you when he was going to get there? 
A He was poing to get there on a Sunday night 


following the date of our conversation. 
MR. SOKOLOW: I ask that this memorandum 


from Mr. D. L. [ Jaun ’: Mr. BE. OM. Carey dated 


1 


2 
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September 13, 1973 be marked LILCO's Exhibit 4 for 


identification. 


(Memorandum from Mr. D. L. 
DeBaun to Mr. E. M, Carey 

dated September 13, 1973 

marked LILCO's Exhibit 4 for 
identification as of this date.|) 


Did you prepare LILCO's Exhibit 4 for identifica 


tion? 
A Yes. 
Q When did you dictate that memorandum? 
A On the date shown on the memorandum. 
Q How soon after the telephone conversation did yo 


dictate it? 

A I think within the next hour. 

Q And does that memorandum which is LILCO's Exhibi 
4 accurately describe, as best you can tell us, the conver 
Sation that you had with Mr. Navis on that date? 

A Yes. 

Q Now I ask you to look at paragraph 6 where Mr. 
Navis says that your action was "not doing any good to the 
relationship between SOCAL and us." 


What was the relationship to which Mr. Navis was 


referring? 
A The partnership ownership of BORCO, I assume. 
Q Do you recall in the course of the conversation 
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COUNSEL 


Texaco Overseas Petrolewn Company 
135 East 42nd Street 


New York, icw Yor 10017 


Attention: L. W. Folmar, Usq. 
Chairman of the board 


In respons 
(received by hand o 
of the Loard of yc 
tion ("iizP") our ¢ 
Mir. VWainand, VYiro 


reported to us, thi 


a) 
~ 0 


to the letter dated Seotenber 13, 1973 
September 14), from i. We. Polnar, Chairman 
Company, to New Onaland Petroleum Cornora- 

and your carlior telenhone ealil to 
VEP, woich conversation has beon 


Will advise you as follows: 


dh 


C2 Eq be by 


* 


Your Company asserts that the noc decree unger which 
NOC clains vitle to the oil sold to uxmpts sussidiury, 
Grand Bahanas Petrolewns Company, Linitead ("Petco") 
“is in violation of o>7c9's contractual richts and es 
t2evlishec principles of International haz". : 
and Petco are not parties to the contractua 
between your Company, its subsidiarios or a 

ané the Libyan Coverimment, they nor we have ! 
of hneving whetnor or not your assertion is correc 
Wa wan etate with assurance, however, that sucn na 
are usually desorined by courts of commctent juri 
ticn on the basis of the facts and law and not on 


4 ‘ 
basis of unilateral pronouncements by interested partic: 


4m y 
. 


We know nothing about, nor are we concerned with, Noc's 
instructions to iieyil oil Li>ya or what advice vour 
Company viay hive given to the Libyan Government about 
your intentions. N.P and P.' co are not ‘volved in the 
dispute your Cennany has with tae Libyan Governrient nor 
do they intend to becone 'pawns" in such dispute or 
Victins of it. Whe crude oil Petco lifted in the 
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"NEPCO COURAGFOUS" is the identical crude Petco has been 
purchasing under long term contract with Chevron Oil 
Trading Company ("Chevron") since 1970. Chevron has 
discontinucd deliveries to Petco (apparently as a result 
of the sase dispute your Company has with the Libyan 
Government) in syite of Petco's undertaking to pay any 
increrxses in "Government take" suffered by Chevron, 
including increases due to Governnent “participation", 
Petco is obliged to seek replacement of that crude oil 
fron whaicver source may be available. In this case, 
the only Sinilar crude oil available was offered by NOC, 


In connection with vour assertion that your Company 
will “pursuc every lecal remedy available to recover 
such crude oil and protect its legal richts in this 
wespect" we wish to reneat that neither NUP nor Potco 

is a party to your dcisvute with the Libyan Governnent, 
nor cdo they wish to be. They do not wish to do any- 
thing which vill be in derrogration of any richts your 
Conpany may have against the Lisyan Government or any 
one else, tor that natter. However, we wish to let you 
know thai the Ama crude oil previously supplied bv 
Chevis ; to Patco was, with Chevron's full knovledga, 
used psimarily to sunply low sulfur fuel oil to Con 
Edison of Now York, Orance and Rockland Utilitios, 

Long Island Lighting Company and Pudlic Servics criectric 
and Gas of New Jersey and other East Coast utilities. 
Unless the replacement oil secured by Petco from ioc is 
allowed to move unimneded into Petco's refinery's and 
tho products therefrom to move to such customer's tanks, 
there is no question that severe mower “blackouts" will 
occur on the U.S. East Coast, involving some 20,099,990 
people or nore (in this regard I refer you to an article 
Which appeared in the press as A result of our informing 
Con Edison of New Yori of the action taken by Chevron 

in suspending «.tiveries to Petco). I would sudgest 
that tio interun: of the publie -- which Potco and NEP 
are endeavoring = protect << be considered in any 
action your Company sroposes to take, perhanvs ahead 

the financial inte:csts of your Company. 


’ 


Very truly yours, 


Richard dey, Manning 


. 


/ 
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Washington, Sept. 13 (News Bureau)—Consolida! ted. 
Edison Board Chairman Charles F. Luce warned today of 
power blackouts in the New York City area this winter, | 
or 4 $20 million jump in electric bills, unless a maudatery! 


fuel allocation program is put into effect. 


Luce’s “Dear Scoop” letter to] 
Sen. Henry M. Jackson (D-|year's level, we will have 
Wash.), chairman of the Senate ; ™t/or problems,” pre 
Interior Committee, was released, , Sut Sen. Abraham A. River? 


'(D-Conn.), the subecomm ite e 
here by the senator. Jackson pre- | ¢)). tirman, called the acmi: 


dicted “serious power shortages | tign’s present voluntary fuel a 
and blackouts” in a number nebenn program “unensal to 


. major metropolitan areas, includ-, tts.” Nibicotf said, © pro! 
- p ee t ct sele Siateis@eshs 
{ng New Ycrk unless action is | ‘5 not an abseute sort 
tak te nhs eiliti tad j heating oil, but the failvre 
en to assare utilities of a & major oil comnanies a 
quate fuel for electric power/ly supply indenendent de: 
- } 
p-ants. ; oi Luce, in his etter to Js 
If President Nixon does not! saig that Con : 
order mandatory fuel rliocation ie 
in the next few days, Jackson: 
gaid he expects the ‘House nex nents, had in 
week to approve Iccistation, al-the able to mec 


ready passed by the Senate, } commitments tuis year. 


+ > tn ¢ Pena . 
put the controls into effect. “This could mean 
On the Other Side the New York C 
: . +" ze 
Nixon’s energy adviser, John, $8!d. uniess Con 5 
Me fuel in world markets 
A. Love, told a Senate Govern-) rin. prices” and 
ment Operations subcommittee! added costs on ‘o 
today that mandatory allocation, Buyine forgien fue! 
Buying forvig 
of heating oi! wi be needed: would add rove 
this winter unless the weather is) to New Yorkers’ 
unusually severe. Love said that}  Lece satd a 
“with normal weather, a resson-' problem wes mani 
able level of refinery output and. tion of fuel. He =. 
fmports somewhat above last! Love of this ina! 
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DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 
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February 24, 1975, 
2:30 P.M. 


Before: 


Hon. Inzer B. Wyatt, 
District Judge. 


Appearances: 


Rosenman Colin Kaye Petschek Freund & Emil, Esq., 
Attortieys for Plaintiffs, 
By: Asa D. Sokolow, Esq. 


Lord Day & Lord, Esqs., 
Attorneys for Standard Oil and Chevron, 
By: Gordon Spivack, Esq. 


Kaye Scholer Fierman Hays & Handler, Esqs., 
Attorneys for defendant Texaco, 
By: Milton’Handler, Esq. 
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By: Irwin J. Sugarman, Esq. 


Donovan Leisure Newton & Irvine, Esqs., 


Attorneys for defendant Mobil-. 


By: Sanford M. Litvack, Esq. 
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THE COURT: 


Apparently we have all found our 


way here. 


There is a good company assembled after all the 


mixup about the rooms. It is a long story as to why we 


have been changing around the rooms but there is no point 


in going into it. you are all assembled here now and we 


have our reporter. I 7idn't know whether the parties wanted 


a stenographic transcript but I thought I would need one 


if nobody else did. 


Now, there are three motions before the court 


and I will give my understanding ot them, >ut not in the 


order in which the notices were served, 


There is a motion from all a _rendants. I think 


the plaintiffs have called that the joint m *ion which 


seems a good idea and that is a joint motion, as I understand 


it, 


to dismiss for failure to state a claim upon which relief 


can be granted. Ne affidavits were served by the movants. 


I take it, acco: ding to the theory of the joint motion, 


it is on the face of the complaint. 


Then there is a motion by SOCAL and Chevron, 


and I will just -iopt the parties’ terminology for the 


identity of the @ 


natis personae,, and nu affidavit was 


served with that motion. 


Then there is a motion of Mobil and an affidavit 


was served with that motion. 
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So, the plaintiffs understandably opposed 


all three motions with one set of papers, meaning memorandum; 


of law and extensive affidavits or an extensive affidavit. 
I have forgotten whether there was more than one, and I 
gather the plaintiffs would turn these motions into motions 
for summary judgment, 

I, of course, had forgotten all about these 
actions but over the weekend I refreshed my recollection 
and I can see that these three motions are certain properly 
brought and made returnable at the same time because on 
the one earlier occasion when we met, I think I indicated 
shat I didn't want to hear motions in tandemn, I wanted 
tc hear them all together in at least a sequence which has 
been cleared with the magistrate in advance; so these 
motions are certainly properly brought on here by counsel 
together today. 

Having studied the papers, to the extent it 
was possible this last weekend, I propose to follow a 
different procedure. I propose to hear the motion by 
all defendants, the joint motion today and to adjourn 
the other two motions without date. The reason for this, 
as I presently see it, and I will give counsel a chance 
to this in a moment. The reason for this is, if the 
movants in the joint motion are right and at least there 
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is a chance that they are, then it would not be necessary 
to consider the other two motions and the problems that 
they raise, to some extent separate problems. And, if 
it should turn out that the plaintiffs are right, and 
certainly it may be so, then we can take up the other 
two motions at a later date and at that later date, certainly, 
I ought to be better educated in these problems. 

Purther, I would propose in hearing the joint 
motion to look only to the complaint. That is the way 
the motion is brought. The movants argue from the face 
of the complaint on the motion as made by the defendants. 
No affidavits are needed and certainly w-4er the rule, 
they can be excluded. I therefore prorose to exclude them 
and to consider the face of the complaint. Before I adopt 
this procedure, I want to give counsel a chance to be 
heard on the subject. 

Are there any objections or comments? 

MR. SwIVACK: Your Honor, my name is Gordon 
Spivack. I am a member of Lord Day & Lord, your Honor. 
We represent SOCAL and Chevron. We have no objection to 
your Honor's proposal. 

MR. LiTVACK: Your Honor, Sanford Litvack of 
Donovan Leisure Newton & Irvine for Mobil. We have no 


objection to the manner your Honor has suggested handling. 
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MR. HANDLER: Your Honor, I am Milton Handler. 


I am appearing for all of the defendants on this motion. 


THE COURT: Are you gOing to argue the motion? 

MR. HANDLER: I will be arguing the motion and 
we of course appear for Texaco. 

THE COURT: Do ya have any objection? | 

MR. HANDIER: No objection. 

MR. SOKOLOW: If your Honor please, my name is 


Asa Sokolow. I represent the plaintiffs. If your Honor 


please, we would have no objection if your Honor would set 


this down for a hearing soon because all of our discovery 


is at stake in this case at the present time so I would like 


to have an early hearing on those other motions. 


THE CCURT: What you mean is, though, you want 
me to decide the joint motion soon. 

MR. SOKOLOW: Yes. 

THE COURT: Because under my proposal, I am going 
to hear the joint motion this afternoon and decide it before) 
I hear the other two motions. If I should grant the joint 
motion, then I wouldn't hear the other two. If I deny it, of | 
course I would hear it and what you are saying is, if it is 


going to be granted or denied, you would like to know about 


it promptly. 


MR. SOKOLOV: Yes, sir, If it is denied, as we hope 


All0 


. 
; 


zg &£§ 8B RB 


Transcript of Argument on February 24, 1975 
rkh 6 


it will be, I hope your Honor would schedule the other two | 
motions for argument shortly. 

THE COURT: I think that is a reasonable viees:. 
Mr. Sokolow, I agree with you, that if we adjourn it without 
date wisi I decide it, I ouyht to set the other two, if I 
deny the motion, I ought to set the other two motions 
promptly and of course I will have to depend on you or 
somebody else bringing it to my attention because if I file 
an opinion and turn to something else, I might forget it. 

MR. SOKOLOW: I will remind you, your Honor. 

THE COURT: You have leave to do so, 

Tha being so, I want to go on for just a further 
moment on a subject less a matter of substance. 

In dealing with the joint motion and in writing 
any memorandum disposing of it, it seems to me it would 
be much simpler if we stuck to the first action, the peanwene 
in the first action and just talked about LILCO because I 
think it is agreed by everybody that the two complaints a 
are substantially the same and they raise the same problems 
as far as the joint motion is concerned and, therefore 
I propose to look just for simplicity and to save reading, 


I propose to look at the Long Island Lighting Company 


complaint and I think further the two claims involved in that 


complaint, the first and the second, I don't think the second 
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adds any new problems of law. I think if we just stick 
this afternoon to the first Claim in the LIIco complaint, 
it seems to me to be a lot simpler and because it seems 


to me necessary, the decision on the points raised by the 


joint motion as to this first claim in the Lm—co complaint 


will necessarily govern as to the second claim in that 
same complaint and as to the first claim in the con Ed 
complaint. 

Before I adopt that procedure, though, I will 
g.ve counsel a chance to make any objections or comments. 
What do counsel say about that? 

MR. HANDLER: No objection, your Honor. 

THE COURT: Anybody have any objection to that? 
We seem to be agreed we are dealing with Prints of law. 
It seems to me easier for me if I can concentrate on the 


first thing before 1 get to the second. 


Before I hear from counsel, there are two Or three 


housekeeping problems that I would lixe to take Care of, 
When Istarted looking at these Pape 
an order I believe on the recommendation of the magistrate 
to seal, I believe, Mr. Sokolow's affidavit and his 
memorandum of law arid possibly some other papers and I have 
to tell you ladies and gentlemen that we have so many 


administrative and clerica? problems in running this court 
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under the present system that I begin to wonder why I 
Signed such an order because it just makes it so much more 
awkward to deal with the papers .bg suppose I am really 
asking Mr. Sokolow why do we have to seal these Papers? It 
is a frightful nuirance,. 

MR. SQKOLOW: I didn't ask they be sealed. 

THE COURT: Who asked for it? 


MR. SPIVACK: I did. 


THE COURT: Why should I do it? 


MR. SPIVACK: Mr. Sokolow said before all discovery 


had been restrained while these motions were beine argued 
but that is not true with respect to Standard Oil of 
California up to this day. That is, we produced literally 
thousands of sheets of documents. We took the position 

we will give him anything he wants to expedite this matter 
sOwe could get over with it, but on the other hand, those 
documents are the day-t%day reports of people engaged in 
negotiations with foreign governments who are continuing 
to engage in negotiations on the same subjects. They are 


\ 
very sensitive documents, so we had a stipulation with Mr. 


Sokolow that while we would produce them for his inspection, 


they were not to be .made public or shown to anyone else, 
Then suddenly I filed a brief in which he quoted from 
these documents and attached literally hundreds of sheets of 
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documents which are very confidential to his brief and he 
filed it with the Clerk's office. The Only way we could 
deal with that was to rush in and say these have to be 
sealed. These are ve:y confidential documents. They 
weren't produced for that purpose. 

As your Honor points out, at this stage we are 
talking about a motion. The joint motion is made on the 
face of the complaint. Thxt is all you have to look 
at to cecide this complaint. Th-se documents that talk 
about sensitive negotiations, nesutiations with foreign 
documents, negotiations with foreign governments that are 
continuing today, shovlc aot be made public, 

THE COURT: You mean there is absolutely ncething 
I could do to get this albatross off my neck? 

MR. SFIVACK: At this stage -- 

THE COURT: From my standpoint, this is just an 
irritant. In other words, I have to keep these things 


Separate. I have to keep them under seal. ‘I can only look 


at them in the privacy of my chambers. Is there no way 


of solving this problem than to subject me to this burden? 
MR. SPIVACK: Yes, your Honor. The affidavit 
and all those exhibits should be withdrawn. They should 
never have been filed in the first place. 
THE COURT: The affidavit ‘isn't producing any 
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problems but now you say I can't even unseal the memorandum, 
MR. SPIVACK: Your Honor, let's start with how 

we got here. There was an order o! this court enjoining 

public revelation of those documents. Those documents never | 

should have been filed in the first place. 


THE COURT: Look, the order was made routinely 


| 
| 
on the recommendation of the magistrate, routinely. 


I never heard argument about it. | 

MR. SPIVACK: The order was based on a stipulation 
among counsel, 

THE COURT: But when you refer to the sanctity cof 
an order of this court, you are referring simply to 
a routine order, 

MR. SPIVACK: I am referring to the sanctity 
of a stipulation between counsel, 

THE COURT: I am telling you the stipulation 
between ccunsel does not and will not bind this court if 
there is no reason for it and I an. telling you this is 
just adding to the intolerable clerical and administrative 
burdens of running the machinery. 

MR. SPIVACK: Your Honor, when that first came 
to my attention that there was a violation of a stipulation 


among counsel and a violation of an order that had been 


entered, I asked Mr. Soko’ : to withdraw it and rewrite the 
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brief. The burden should be on the party that violated-- 

THE COURT: The burden isn't on the party, the 
burden is on me. 

MR. SPIVACK: I am suggesting, your Honor, all 
your Honor has to do is direct: counsel to withdraw the 
affidavit and the attachment thereto and redraw his brief. 

THE COURT: That isn't a practical suggestion. 

You are standing there telling me these things 
have to be kept secret. 

MR. SPIVACK: Absolutely, 

THE COURT: Are the other defendants in the 
same boat? 

MR. SPIVACK: They haven't produced documents, 
I think it is an important matter of procedure of courts 


if people are going to sign stipulations pursuant to which 


confidential documents are going to be produced and in 


order to expedite handling of cases, those stipulations 
have to be on order. 

THE COURT: You are insisting I bear the burden. 
All right, I will bear it. sit down. 

Now I guess the next question is addressed to 
whoever wrote the reply brief on the joint motion and I am 
looking at page 5. 


Qn page 5 of the memorandum, unless ft have been 
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reading too quickly, I suddenly see a new term “fuel eit." 
Up to that point I have had crude oil, distillate oil, 
residual oil, low grade sulphur oil and now I am thrown 


an expression “fuel oil.“ Can counsel for the joint motion 


tell me what does that express mean? 

MR. HANDLER: That is a synonym for residual oil. 

THE COURT: Where is it stated that it isa 
synonym for residual oil? 

MR. HANDLER: Probably nowhere, as it is now 
stated by me and I apologize. 

THE COURT: I would have said that fuei oil was 
a synonym for distillate oil because distillate oil is oil 
which is used, at least according to the plaintiffs, and 


you may not agree with it, but distillate oil is suitable 


for use as a home heating oil and home heating oil and fuel 
Oil to me have always been eynonymeus. 

MR. HANDLER: Your Honor, this case has to do 
primarily with residual oil which is sold for use by 
electric utilities in generating power. 

THE COURT: I understand, but I am only asking 
where did this expression “fuel oil" come from. 


MR. HANDLER: If you look at paragraph 20 of 


the complaint, your Honor, the last sentence “Residual 


oil is used by utilities as fuel oil in steam turbine 
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electric generating units.“ I suppose that is why we used 
the term synonymously. Unfortunately your Honor, we are 


quite familiar with these matters and therefore we may 


have been alittle careless in not explaining it more 
clearly. 

THE COURT: In paragraph 19 "Distillate oil is 
used for firing relatively small heat losd gas turbines, " 
and so forth, and I would say fuel oil would be equally 
a synonym for distillate oil. However, you told me it is 
used as a synonym for what, low grade? 


MR. HANDLER: It is used as a synonym in my 


argument and in the brief for residual oil as defined 


in the complaint. 

THE COURT: Then on that same page, and I am asking 
not for argument now but just for clarification. "Plaintiff 
do not claim that NEPCO ever purchased fuel oil from any 


defendant." I understand that the Plaintiff does claim 


that NEPCO had a contract with SOCAL. In fact it says 
SOCAL was the major supplier, so I don't understand that 
2-asterisk footnote on page 5. Can anybody clarify that 
for me? 

MR. HANDLER: I can clarify it and I intend to 
discuss this at some length in my argument. I can do it 


now Or reserve it, 
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THE COURT: Isn't it true that NERO purchased 
any fuel oil, that is, residual oil from any of these 
defendant# 

MR. HANDLER: That is correct. They purchased 
crude oil which they refine into various petroleum products, 
including fuel oil. That is a very critical fact, your Honor, 
in this case. 

THE COURT: The point is that you are saying 
that NEPCO never purchased fuel oil. What it purchased 
was crude oil, 

MR. HANDLER: Precisely. I will make much of 
that in my argument, your Honor. 

THE CGJRT: All right. 

I think we have gotten the Preliminaries out of 
the way. I think I will hear the movants on the joint 
motion and Mr. Handler, how much time had you thought 


that you would like? 


MR. HANDIER: I will try to confine my remarks 
to 30 minutes but I May run Over a little bit depending 


upon your Honor's questions. 


THE COURT: All right. I think we promote clarity 


and efficiency if I can give you my offhand impressions 
having read the briefs on the joint motion. My inclination 
is to think with rceference.to the LILCO complaint in the 
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2 expression that Tallulah Bankhead adopted. You know she 
3 was the real daughter of the Alabama father, and while she 
4 had a great many and fascinating characteristics, one of 
5 her more fascinating characteristics was a sharp tongue 
6 and she said with reference to some play that was submitted 

7 to her for a possible vehicle; "There is a good deal less 

8 to this than meets the eye," and frankly, I get the im- 
9 pression from this complaint that there is a lot less to 
10 it than meets the eye, so I think we want to give Mr. 
1] Sokolow a fair chance tv persuade me that my initial im- 
12 pression is wrong so you don't have, at the moment as I see 
18 it, the laboring oar. 
” MR. HANDLER: Thank you, your Honor, the message 
5 is very clear. 
' THE COURT: I want to have an explanation but 
: you can do it fairly shortly because I want to give Mr. | 
" Sokolow a full chance because he is the man who has, as 
ad I see it so far, the uphill fight. 
» MR. HANDIER: Your Honor, I shall fully cooperate 
* I must say prefatorily, you are asking something very 
” different of a law professor, to be brief, | 
m Your Honor, let me start off by assuring you | 
7 that not only do we have no objection to the procedure | 
” that you have outlined, but we are deeply indebted to the court 
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for plunging directly into the jugular issue now before 
you. As your Honor knows, and you will forgive me if I do 
repeat in creating the setting for my legal discussion, 
some of the basic facts. 

Our motion is grounded on two bases. First, 
that the plaintiffs lack the standing to maintain this 
claim and second, that they have suffered no legally 
cognizable injury. 

THE COURT: Is it the same point, Mr. Handler? 
In other words, I keep wonderiing whether point 1 and 2 
I guess it is of the movants -- is the same point, 
that they lack standing because they didn't suffer any 
direct injuries?. 

MR. HANDIER: I think your Honor, it is a matter 
of choice whether you fragment it into two parts or one. 
Certainly they are interrelated, 

In determining either of these questions, it is 


important not to consider the issues in a vacuum, but 


to consider them in relation to the nature of the violation 


which is alleged in the complaint, the relationship of 


the plaintiffs to the unlawful conduct which is being 


complained of, as well as the relationship to the defendants 


I was very happy when I heard your Honor indicate 


that you were considering this question on the basis of 
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the LILCO complaint only, so that we don't complicate 
the matter by extrinsic facts which are entirely unnecessary 
for the determination of the motions. 

Will your Honor bear with me if in some reform, 
I outline the »ature of the violations and relate them to 
the charges made by LILCO: First, your Honor will recall 
that the c laim was made that the defendants and other oil 
companies formed a committee knowa as the London Policy 
Group to concert their policy with respect to and to 
bargain join. ly with the OPEC countries, including Libya. 
I don't think it is important for me to go into its terms 
now. What is important, your Honor, is first to recognize 
that even if we were to assume arguendo for the purposes 
of the present motion that the agreement on. the part of 
the London group of oil companies to bargain jointly with 


Libya, the Libyan government, is arguably a violation of 


the Sherman Act. The critical fact is, the challenged 
conduct is directed towards the Libyan government and: not 
towards the United States or any American company. The 
plaintiffs are neither executives, suppliers nor customers 
of the putative victim of the defendants’ illegal conduct. 

THE COURT: I should have thought the plaintiff 
would want the defendants to succeed. 

MR. HANDLER: That is correct, 
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2 THE COURT: The plaintiffs are local utilities 

3 wanting supplies of oil for this country. I would think 

4 that the plaintiffs would think that this is a fine, patriotic 
5 pro-American objective. 

6 


MR. HANDLER: Precisely, but relating this part 


here is an arg:able violation of law directed towards 


the east and here is somebody west of all of these sllegal 


acts claiming a remote relationship if ever there was 


one to the putative wrongdoing; so if that were all there 
was to the case, it is clear that under no decided case 
dealing with standing would they have any standing, even | 


if, contrary to the observation your Honor-made, that conduct 


| 
had cased injury. 


7 of the complaint to the law appertaining to standing, 
they did all of: this in order to protect their interests 


Then the complaint goes on and indicates that 
18 in Saudi Arabia and that in addition, they ganged up on 
19 Saudi Arabia. 
al THE COURT: Just not Saudi Arabia. The Persian 
a Gulf area. All of them. 
” MR. HANDLER: Here again, the putative wrong- 
™ | doing is directed towards foreign governments and foreign 
” governments, incidentally, who might have taken umbrage 
% 


at the defendants’ concerted action, although joint, is not 
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exactly anathema’ to'these sophisticated practitioners of 
cartel techniques. However, your Honor doesn't have Saudi 
Arabia or the Persian Gulf countries here as parties 
plaintiff. We have LIICO operating a utility in Long 
Island. 

Then the complaints go on to-allege that NEPCO, 
the supplier of what we call fuel oil or residual oil 
to ©ILCO, had a contract with SOCAL for crude oil and 
they implied that SOCAL's conduct was wrongful because it 
purportedly was in derogation of its contractual relation- 
ship with NEPCO. 

Then they go on to say that instead of yielding 
to the demands of the Libyan government, SOCAL refused 
to acquiesce in a 51 per cent takeover, that it refused 
to lift ahy Libyan oil after the takeover so it had none 
to sell to NEPCO, that it caused suits to be brought 
against NEPCO when NEPCO proceeded to obtain its Libyan 
oil requirements from the Libyan National Oil Company 
and that it otherwise sought to prevent NEPCO's purchase 
from that company of the crude oil which SOCAL claimed 
belonged to it, 

Your Honor, elementary COntract law apart from 


antitrust teaches that if NEPCO had a contract with SOCAL 


| 
and SCCAL broke that engagement, a customer of NEPCO does not 
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have a contractual cause of action against the breaching 
party, and a fortiori when all that is alleged in this 
part of an antitrust company is a breach of contract, that 
in and of itself would not constitute an antit mst infraction 
which could be vindicated by the customer, Se so far 
fragmenting the complaint we see nothing that touches 
upon this plaintiff, 

Now we cut to the latter part of the complaint 
where the charges is that SOCAL and the other defendants 
engaged in a boycott of NEPCO and the lurid details are 
all outlined in the complaint on how this alleged boycott 
took place. Again we have a situation which runs squarely 


counter to the decided cases. The victim of a boycett has 


| 


a right cf ‘action if he can prove the c« arge. A customer 


of the boycotted Party does not have standing to sue on 
the basis of the boycott, 

Your Honor, I have done something solely in the 
interest of analysis. I have fragmented the complaint. I 
am not saying that that is the way a judge passes upon 
the complaint. What I do Say is, that if you break the 


fagot stick by stick, you have nothing as to which the 


Plaintiff could complain. If you take the bundle as a whole, 


it adds up precisely to the same thing, that there is nothing 


here that is the proximate cause of injury to the plaintiff 
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for which it would have standing. 


Now, I turn, your Honor, to the law relating 
to standing and I proceed on the well founded assumption, 
since I have read same of your Honor's yy") “ings, that 
you are quite familiar, probably more tre. any person 
in this room, with the cases in this district and in the 
Court of Appeals dealing with the circumstances under which 
one can bring suit for an antitrust infraction. 

Your Honor, I thought it would be most helpful 
to you instead of my reviewing the cases at any length, 
if I were to isolate the contentions that are made by the 
plaintiffs here in their efforts to restrict themselves 


from the embarrassment from cases squarely on point and 


which dictate a dismisal of their complaint. 

First, I think a couple of preliminary facts 
have to be stressed. The plaintiff purchased residual 
oil from NEPCO. NEPCO prior to the acts alleged in the 
complaint was a purchaser of crude oil from SQCAL. What 
did it do with this crude oil? Transported by tanker to 


the Bahamas where it had a refinery. In the refinery it 


made all petroleum products, one of which was the residual 


oil which it sold to LIICo. | 


THE COURT: But I think, Mr. Handler, SOCAL 


delivered the oil to mEpco's refinery. I don't think NEPCO 
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supplied the tankers according to the complaint. 

MR. HANDIER: It is an immaterial point because 
later on the complaint talks about their transporting 
the oil themselves to their refinery. 

THE COURT: Because SOCAL refused to make any 
tankers available. 

MR. HANDLER: But it is not material on the 


issue of standing, your Honor. 


The first argument that the plaintiffs make is that 


they can prove that they were hurt as a result of all the 
acts alleged in the complaint. For purposes of dealing 
with the situation that they are asserting, I say let's 
assume that to be the case. It has no legal significance. 
Contrary to their argument that under Section 4 of the 


Clayton Act one who suffers harm can maintain an action; 


the case law in this circuit and in virtually every other 
circuit and according to the footnote statement by Justice 
Marshallin the Hawaii case; the fact you have suffered 
injury is only the first step in the inquiry. The second 
step is whether your relationship to the violation as 
such endows you with standing to maintain the action for 
treble damages. 

They would have, your Honor, erase -- all of 


the cases in this circuit erase the statement of Justice 
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Marshall, take the statute in its pristine form and reject 
what Judge Waterman called a judicial gloss on the statute. 
Now, if that is to be done, it will have to be done by 

the United States Supreme Court and not in the District 
Court and I don't believe that it will be do in the 
Supreme Court because they had ample opportunity when all 

of these cases of the Second Circuit came before them on 
certiorari‘to have taken up One of the cases to determine 
whether that reading which is now proposed, has any merit. 
The fact is that they didn't do it, 


The second point that the Plaintiff makes is 


that their complaint alleges an intent on the Part of the 
defendants to cause this precise injury to the plaintiff. 
THE COURT: I didn't find that. Why do you find 


such averment? 


MR. HANDLER: There is mone. That was one of the 
grounds for rejecting it but I thought it would be valuable 
lest we have a request by them to amend the complaint 

to allege intent to consider the legal sufficiency cf a 


Specific intent if properly alleged. 


Your Honor, in paragraph 22 they say there was 


knowledge and then they go on to allege in Paragraph 23 
that we intended the acts and practices in which we engaged 
to further tie conspiracy. I don't think that is an 
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adequate allegation of intent, but it wouldn't make any 


difference because I know if they had a well pleaded alle- 
gation, and here I want to go beyond the briefs, your 
Honor, because I think I may be telling you something 
that does have a reasonable degree of involvement warranting 
my getting up on my feet and taking as much time as I have, | 
I have had a great deal to do with this matter of intent 


professionally and academically. I have been involved in 


a great many of these cases and I have some that are pending 


before some of your colleagues. I looked into this question 
of intent. Me of the earlier cases in this circuit, the 


West Moreland-Asbestos Company case which involved a suit 


by a stockholder on appeal to the second Court of Appeals, 
the pli inv.f£'s case who had been dismissed argued that 


the prior caseswre not in point for the simple reason that 


he alijeged intent cand the prior cases did not allege intent. 


Intent to injure him and the allegations were very specific. 
Well, ‘he defendant's counsel called attention 
to the Court of Appeals that there were allegations of 
intent in the earlier cases and they nonetheless had been 
decided in favor of the defendants and the Court of Appeals 
despite the claim of intent in West Moreland affirmed 
the dismissal. 
We come to the SCM case where I was consulting 
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counsel and had something to do with the drafting of the 


complaint. We put in langwage of intent in an effort 

to get around the case law that was hostile. Well, Judge 
McLean showed us the door. The Court of Appeals was not 
seduced by the way in which we phrased the question for 


decision which was, may a person who is injured in re- 


taliation for his failure to ass: 't an illegal monopolizatian 
sue under the antitrust laws to recover those damages? 

We goc a resounding "No" answer from the Court of Appeals. 
Certiorari was denied. 

Billy Baxter, a later case. Not only, your Honor, 
was there specific allegation of intent in the pleadings, 
but to make assurance doubly sure, the plaintiff sought 
permission from Judge Ryan to amend the complaizt to 


allege it was the intent and purpose of Coca Cola and Canada 


Dry that plaintiff be removed as a competitor of Coca Cola 


and Canada Dry. The Court of Appeals affirmed Judge Ryan 
and said he was entirely right in granting a motion for 
summary judgment and denying the request for amendment 
because mtive and intent are immaterial on a standing motion. 

J. suppose for purposes of twitting me, your Honor, 
they cited and rely heavily on the case that we tried before 
Judge Gurfein. That is the International Railways-- 

THE COURT: What judge? 
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MR. HANDLER: Judge Gurfein. We made a motion, 


your Honor, to dismiss the complaint on the ground of “ere 


The judge-- 

THE COURT: What case was that? 

MR. HANDLER: International Railways of Central 
America against United Brands. 

THE COURT: I'm sorry I asked the question. 

MR. HANDLER: Your Honor, there was an allegation 
in the complaint that after the state court recovery by 
the railroad of a large sum of money, in retaliation the 
Bahamian company closed the Tiquisate plantation, so Judge 
Gurfein said, in light of that allegation and on the eve 
of trial, I am going to give the plaintiff an opportunity 
to bring forward evidence and he indicated that he had some 
reservation about the Standing rule in this circuit, just 
the same as Judge Waterman, Judge Timbers and Judge Left 
dissenting and in Billy Baxter, SCM expressed their 
reservations. 

However, we went to trial and pr’ ved there was 
no retaliation andte granted judgment for us and he said 
in voew of the facts as found by him, and he found all the 
facts in our favor, not only on Tiquisate but on all of 


the claims, he says the standing issue has became academic. 


fo, I don't think one can derive very much comfort | 
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from the summary judgment decision. 
Then your Honor is asked to adopt a foreseeability 
test. That has been rejected by the Court of Appeals 
and most specifically, Judge Tyler very recently in Hansen, 
a case cited in our memorandum, explicitly rejects 
foreseeability as the test. 
Finally, your Honor is asked to accept the 
proposition that there is no rule, there is no guidance 


or illumination for precedence. The cases rest on their 


own facts. That proposition is at war with what Judge 


Mansfield endeavored:to do in Calderone. There, instead of 
just lining up the cases in terms of the categories of the 
plaintiff, he sought to give us the rationale of the rule. 
Now, the rationale is pragmatic. It is not logical. He 
said as a matter of the administration of justice in our 
Overworked courts you have to draw a line and he said 

we draw a line having in mind certain practical consequences 
of not drawing a line. He wants to avoid an overkill. 

He wants to avo © getting the courts bogged down in the 
determination of speculative claims. He doesn't want 
the damage demands to be boundless and therefore, building 


upon the settled rule of the Second Circuit, which in- 


cidentally has the support of the greatest judges that have 
sat in this circuit from Learned Hand, Judge Lombard, Judge 
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Friendly, Judge Feinberg, Judge Anderson, Judge Mansfield, 


3 just running right down the line. Judge Mansfield said 


that the plaintiff has to be in the target area. The cases) 


5 prior to Calderone stress that there had to be an immediate | 
relationship between the plaintiff and the defendants, | 

7 between the plaintiff and the victims of the wrongdoing. 

; 8 Judge Mansfield, your Honor, takes the language, 

9 the metaphor from the Ninth Circuit cases. The plaintiffs | 

10 rely on the Ninth Circuit cases. There has been an effort | 

11 in both circuits to bring two diametrically opposed rules | 

12 | 


into harmony. They have achieved ve. wal consistency. The | 


cases are still decided contrary to one another on identical 


states of fact. 


Your Honor, analytically, the test of directness 


| 


leaves something to be desired. A man whom you greatly 


revered as I do, my mentor, Justice Stone, called attention 


to the difficulty of judicial application of a direct or 


indirect test. Target area is a metaphor. It means something 


different in the Ninth Circuit from what it means in the 


Second Circuit. 


If these were the only tools for decision, 


a district judge might have trouble. That is where Judge 


Mansfield comes in. He explains what are the objectives 


of the rule. This gives concretion to the test. You use 


the verbalizations in relation to the goals, the objectives. 
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What are those goals? To narrow the group 
of people who can bring the action to those who are in 
the very economic sector, the very area of the economy 
in which competition has been eliminated by the defendant's 
wrongdoing. 


Your Honor, it makes no difference to me whether 


we take these principles and treat them as alternatives. 


We use the disjunctive or the conjunctive or we treat 


immediate ,direct relationship between the plaintiff and 


the defendants and therefore under Trico and Billy Baxter, 


he has no claim ard secondly, defining target arer as it is 


being defined in this circuit, the plaintiff, a utility, 
is not in the sector of the economy that has been tained 
by the alleged wrongdoing, and, thus, we submit, your 
Honor, tliat the complaint has to be dismissed for want of 
standing. 

Now with respect to my second ground -- 

THE COURT: Mr. Handler, I think I have heard 
enough for the motion. I think I ought to give Mr. Sokolow 


a chance now, My initial impression is favorable to your 


Proposition but I think we have been now about m hour. I thi 


we better give the reporter a few minutes’ rest then we 


resume with Mr. Sokolow. 


them as identical standards. In this case, there isn't the | 


| 
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MR. HANDLER: May I thank your Honor for his 


patience, 

(Recess) 

THE COURT: Mr. Sokolow, I will let you address 
me in any way, shape or order that you prefer, but, I want 
to explain first why I indicated that offhand it struck me 
that you had the uphill fight and it May be that I don't 
understand this first claim, what it is charging, but from 
my reading of it, I understand that these three defendants, 
and for my purposes, I think there are three, I disregard 
the subsidiaries just for simplicity; that SOCAL and Texaco 
and Mobil and others have certain monopoly interest in the 
Persian Gulf area. I am not able to think of what that means 
but that may be my own fault. I assume that that means 
that these three defendants and some others get all the 
oil that is produced in the Persian Gulf area and can do 
with it whatever they please, and that that is a monopoly. 
Then you say that they had a struggle with the Libyan 
government and the Libyan government demanded 51 per cent 
interest in their operations in Libya, whereas, they had 


Succeeded in getting an agreement with Saudi Arabia for 


25 per cent. So, then I gather that yousay that they weie 
obstinate and adamant as against Libya because, they 


reasoned, which seems to me the moSt natural thing in the 
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world, that as soon as we agreed to give Libya 51 per cent 
of our -- I don't know whether it means physical production 
or what the 51 per cent means -- but as soon as we give 
Libya 51 per cent, Saudi Arabia will say, you only gave 

us 25 per cent and therefore we want the same as you have 
given to Libya and we would be undone, “w-" the defendants. 
So you say, although the independents in Libya gave in 

and yielded up the 51 per cent, these varmints said we 
won't give in because to give in would be fatal, we have 


to product our monopoly in the Persian Gulf. Well, it really 


isn't a monopoly because it is a 75 per cent monopoly 


| 
| 


because they have already given 25 per cent to Saudi Arabia. 
Then Librya says we are a sovereign nation so 
we will take the 51 per cent whether you agree to it or not. 
Now, at that point I don't see what the misconduct of 
these varmints has done to-hurt the plaintiff because if they 
had not been adamant, they would have given up 51 per cent. 
They were adamant, they got taken 51 per cent, but the result 
is exactly the same. 
Then you say Libya now gets apparently 51 per 


cent of the crude oil produced and Libya, for its own 
| 


| 


purposes, and in order to make millionaires of!:the Libyans 


raises the price to NEPCO ans NEPCO, presumably, figures 


that it has a contract with LILCO and it has to get oil, 
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sO it pays the increased price and for some reason, which 
I am at a loss to understand from the complaint, because 
the complaint says that LILCO has a contract with NEPCO 
under which the prices are absolutely specified. Not only 


that, they are maximum prices; but NEPCO raises the prices 


We can't get it from SOCAL, although according to your 


| 
| 
| 
anyway because it says we have to now get our oil from Libya. 
| 


complaint they have a contract. So, LILCO pays NEPCO and 
hauls off and brings this lawsuit against these defendants 
with whom LILCO has no relationships at all and that con- 
ception which comes to me fram reading the complaint and 
which may be a misconception, that conception is what led 
me to feel offhand that there is less to this than meets 
the eye. 


I have attempted to encourage fruitful dialogue 


or argument from you by just telling you what is on my mind.) 
MR. SOKOLOW: That is fine. Let me start with 
what is on your mind, then go to the rest of my argument. 
THE COURT: Forget the cases for the moment. 
MR. SOKOLOW: I will forget the cases. 
THE COURT: For the moment at least. 


MR. SOKOLOW: I don't want to forget the facts. 


There is one basic misconception in the history 


as you gave it which I think may perhaps may have misled you. 
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What happened to the independents in Libya is that they . 
negotiated with the government of Libya and as a result 

of that negotiation, Libya got 51 per cent of the oil, 
They got 49 per cent of the oil for their ow and that 
they had the right to buy the Libyan 51 per cent. That was 
the proposal that was of.ered to these companies with 
dominant interests in the Persian Gulf. They refufed the 
Libyan offer. Libya then nationalized 51 per cent of the 
oil. That left 49 per cent for the defendants. The de- 
fendants then jointly and conspiratorially refused to lift 
their 49 per cent of the oil. They refused to buy any 

of the 51 per cent of the oil that belonged to Libya and 


which Libya was offering to them, They started a boycott 


ais. as their own documents and in our complaint says, 


specifically intending to injure the Long Island Lighting 
Company and Consolidated Edison. They knew we were in the 
target area. They aimed the cannmand they shot us. Nobody 
made them boycott, your Honor, They could have continued 
with their 49 per cent lifting. Instead they withdrew 
from the market leaving one monopolist, 

THE COURT: They withdrew from the Libya market. 

MR. SOKOLOW: Yes. 

THE COURT: There is nothing to prevent SOCAL 
from delivering Persian Gulf oil. 
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MR. SOKOLOW: LILCO and Con Ed in this city 

must burn primarily sulphur oil. That cones from Libya. 
They knew that this is a Special type of oil. That is 
why LILCO and Con Ed were so important in their plans. 

They discussed in their documents closing down the east 


coast of the United States, 


THE COURT: Let's forget the documents. Let's stick 
to the complaint. 

You mean that Libya is the sole source of supply 
of oil for Con Ed and LIICo? 

MR. SOKOLOW: For making electricity, yes, your 
Honor. For all practical purposes. We are required to 
burn low sulphur oil and primarily it comes from Libya 
and it all came through NEPCO. when that supply was cut 
off from us, and that is why we made the allegations in 
the cumplaint about their intent, your Honor. We were not 
as in some of the cases purchase of eggs out there. we 
were the two largest utilities on the east coast. Those oil 
companies who we were and the environmental regulations. 
They knew from the moment they refused to lift -heir 49 


per cent of oil, the east coast would be shut down if this 


boycott was successful. What their complaint is is that the | 


Libyan government broke the boycott despite their 25 lawsuits 


and chasing oil around the world, the Libyans broke the 
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boycott so it was not totally successful. That is the 
Only way we got oil, the only reason there haven't been 
brownouts and blackouts in the New york area, not due to the 
patriotic motives of the defendants, if any. | 
THE COURT: You mean if Libya were tomorrow 
to say we won't ship any oil to the united States, that 
LIICO and Con Ed will blackout immediately? In other words ,| 
we here in this area are completely dependent on Libya? 


| 


I must say I never realized that and I don't find | 


it in this complaint, 
MR. SOKOLOW: We do allege we are required to 


burn low sulphur oil by government law. 


| 


THE COUR’: The only low sulphur oil in this world 


comes from Libya? 


MR. SOKOLOW: It is the largest supplier. 

THE COURT: That is a different thing. 

MR. SOKOLOW: I know of no other except in 
Venezuela, 

THE COURT: Your complaint Says they found a 
substantial quantity of low sulphur crude oil in Libya. 
It doesn't say and this is the Only low sulphur crude oil 
in the world. I am startled. 


MR. SOKOLOW: Libya I am informed is the 


primary sulphur source of low sulphur crude for the world 
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and the only way up to recent times to produce .3 sulphur 
residual fuel oil which we have to burn here in New York 
is from Libyan oil. 

Today we can do several things. We are building 
desulphurization plants and it is possible in time SOCAL 
has a desulphurization plant. If they had done that with 
that high sulphur oil from the Gulf and given it to us, 
it would have taken the place but right now there is no other 


way to do it other than Libya. | 


THE COURT: All you are telling me is that Libyan 
crude is better for producing low sulphur residual oil 
than other crude oils, but you are not really saying that 
that is the only way you could get low sulphur crude oil. 
It is a question of price. 

MR. SOKOLOW: It is the only way for all practical 
purposes. In a few years when there are enough desulphuri- 
zation plants, there will be other ways but it is the only 
way today. So we were dependent upon Libya. That is why 
Libya was so important. It was important to the east coast 
of the United States but the Persian Gulf was the Only thing) 
On the minds of the defendants. 

THE COURT: Suppose these defendants had given 
in and given Libya 51 per cent instead of having it 


nationalized. Why wouldn't the result be exactly the same? 
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MR. SOKOLOW: There would have been competit: on 
for the first time in Libya. We would have had the de- 
fendants competing with the Libyan government which might 
have owned the 51 per cent and the oil companies would 
have learned competition and the price of low sulphur 
tel would have come down. That would have been fine, but 


instead, SOCAL withdrew totally. The Libyan government 


producing for its 51 per cent couldn't produce the amount 
of crude oil that we needed here so we got less than we 
wanted. If they had stayed in there, not boycotted, not | 
jointly refused to deal with NEPCO and with us, if they 
supplied us after they cut NEPCO off, then perhaps this 
mess would not have happened, but they were determined 
to boycott, your Honor, and -he reason they were determined 
to boycott was because ncething was more important to them 
than protecting tieir -nterest in the Persian Gulf and the 
east coast went by the boards, Fortunately the boycott 
was broken but at enormous cost to Con Edison and LILCo. 
THE COURT: You have a perfectly solvent NEPCO. 
You never baught any Oil from these defendants. = still 
don't understand it, Mr. Sokolow. you say they wouldn't 
sell you oil. I don't know any law that compels them to 


sell you oil. you névernwererone of their customers, 


MR. SOKOLOW: I don't know there is any law that 
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compels them to sell but a refuz.il to sell pursuant to 

a conspiracy wi ich I have the right to establish to keep 
a boycott going may be very illegal no matter how legal 
it may be otherwise, your Honor. What they could do law- 
fully, they couldn't do if they did it pw suant to a 
conspiracy and if the reason they refused to deal with 
LILCO and Con Ed directly was because they wanted to be 
sure that the Libyan boycott was not broken, then that 

is an illegal act and furtherme -, it was an illegal act 
that they did it together. Whatever they might have 
4° individually, they had no right to do together 


ard conspiracy is a crime and conspiracy to restrain 


trade and monopolize is also a crime and a violation of th- 


Sherman Act, 

THE COUR’ What was the trade that they were 
trying to monopolize? 

MR. SOKOLOW: Low sulphur crude oil imported 
into the United States. 

THE COURT: So they continued to ship low sulphur 
crude oil into the United States cutting out the Libyan 
government. 

MR. SOKOLOW: They did not. They refused to ship 


low sulphur. They just withdrew and dia nothing. 
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THE COURT: I must say, it sounds like Alice in 
Wonderland to me. In other words, they put themselves out 
of business? 
SOKOLOW: The, certainly did, except that -- 
THE COURT: If a man wants to go out of business, 
can't he go out of business? 


MR. SOKOLOW: If a man wants to go out of busi- 


THE COURT: They didn't monopolize the import of 
low sulphur oil because you just told me they didn't import 
any oil. 

MR. SOKOLOW: They refused to lift oil and the 
Libyan Government lifted whatever they call them, conces- 
sions, and sent it here. That is how the boycott got broken. 
They were willing to risk the losses. 

Alice in Wonderland it may be, because they had 
more fish to fry elsewhere in the world. 

I should point out that Mobil has in fact settled 
with the Libyan Government and has in fact agreed to the 
51%-49%, 

Your Honor, in essence, the LILCO complaint which 
we fited in May allenes that there was a conspiracy which 


Started some time, we don't know exactly when, but since 


1971 when the London Policy Group was formed and this group 
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has been actively pursuing anti-competitive goals since. 

THE COURT: What was the object of the conspiracy? 
To get LILCO and Con Ed? 

MR. SOKOLOW: If your Honor would let me talk, 
with respect to the documents we have seen -- 

THE COURT: I don't want to hear about the docu- 
ments. Look at your complaint. 

MR. SOKOLOW: The object of the conspiracy as it 
came into full flower in mid-September or early Septebmer, 
1973, was for the purpose of protecting its interest in the 
Fersian Gulf, to boycott and to refuse to lift Libyan oil. 

THE COURT: In other words, because they had a 25% 
deal with Saudi Arabia and the Libyan Government was in- 
sisting on a 54% deal. Is that what I am to gather. from 


this complaint? 


MR. SOKOLOW: That is one of the reasons they did 


it but that didn't make them lawful. Who said these people 


who were supposedly competitors could sit down in a room 
and talk to each other about how they were going to deal 
with foreign governments? 

THE COURT: And to help your people out, you say, 
I take it, logically, that they should have sat down and 
thrown in the sponge and given away all of their interests 


if Libya had demanded it? Libya only demanded 51% but if 
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they demanded 100%, you say throw in the towel, otherwise 
you violate the Sherman Act? 
To me that sounds like nonsense. 


MR. SOKOLOW: I didn't say it. Yousaid it. 


draw the line on the facts that occurred here and the 
papers I have seen. That is where the conspiracy was work- 
ing. They had the opportunity to have 49% of the oil and 
to buy back the other 51% but they refused to do it. 

THE COURT: Mighten't it be that today 51%, tomor- 
row 71, the day after tomorrow, 91? 

MR. SOKOLOW: That is the risk of doing business 
in somebody else's country, Judge Wyatt. 

THE COURT: Of course it is and that is why I 


don't understand how their attempts to do business as best 


they could in Libya gives rise to any claim by these people 


under the Sherman Act. 

MR. SOKOLOW: My point is, your Honor, they did 
not do business as best they could. They did no business 
at all in Libya. They made no attempt to do business in 
Libya. They fended off any suqgestion the Libyan Government 


made because they had made up their minds from the beginning 


there would be no settlement with the Libyan Government. 


It didn't make any difference what Libya proposed, nothing 


was satisfactory. 


Transcript of Argument on February 24, 1975 


42 


THE COURT: You say that if Libya had said we 
will set‘le on the same basis as Saudi Arabia, 25%, you say 
these people would not do it? Isn't that exactly the 
kind of deal they were trying to get from your argument? 

MR. SOKOLOW: Suppose they said they want 263%, 
27%, is that still legal? I think they had no right to 
do this in concert, your Honor. Whatever any one of 
them-- 

THE COURT: I won't ask questions now. I will 
give you a chance and what I want you to do is to make me 
sympathetic with your point of view because at the moment 
I am having difficulty. 

MR. SOKOLOW: I wish I could, your Honor. 

First I want to point out how this boycott was 
handled, because I think I have to persuade your Honor of 
the seriousness of the antitrust conspiracy which occurred 
here. 

Having orchesterated a group boycott as I allege 
in the complaint in September of 1973, they just didn't 


stop digging up oil. They did more than that. They filed 


25 lawsuits around the world with the purpose of stopping 


NEPCO from lifting oil under its arrangements with the 


Libyan Government. 


Now, I don't think whatever right they may have had 
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to scop lifting oil, they did not have the right to bring 
25 lawsuits, particularly in the light of what their docu- 
ments show. 

I will not tell you about that, your Honor, because 
your Honor does not want to hear it but in light of what 
their documents show,'they had no right tobring any one of 
these 25 lawsuits, much less 25. They had no right to get 
the executives of NEPCO on the telephone within five min- 
utes of each other. 

First an executive of SOCAL saying to NEPCO, "Don't 
you dare lift any of that oil because we are going to take 
all steps necessary to protect our interest." 

Five minutes later SOCAL is on the telephone. 

Do you think those two calls occurred by coincidence? 
Whatever they might have done unilaterally, they can't do 
jointly. 

That is the work of a conspirator. NEPCO protested 
and in writing and orally said to SOCAL and to Texaco, if 
you do this to ids you are going to shut down the East 
Coast of the United States and you will do irreparable 
damage to LILCO and Con Edison. Those two utilities men- 
tioned by name. 

The answer of the oil companies was that they were 


going to continue the boycott. 
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That ‘s what they did, your Honor. 
Returning to the quescion of standing, I think 
that is kind of interesting because all of the defendants 
have different candidates they would like to nominate to 
have standing here. The only trouble is, some of the 
candidates can't run or won't run. 

It appéars that the latest candidate that the de- 
fendants have after originally tapping Libya, and the 
Persian Gulf is the likely candidate to s since they were 
the targets, now they say NEPCO, of all people, is the only 
one with the right to sue. NEPCO is an oil company. It 
imports oil, it refines it. It is not subject to the con- 
trol of the Public Service Commission. It is a partner of 
SOCAL in a refinery in the Bahamas and if it defaults on 
its debt, SOCAL will become a 100% partner in that refinery. 
It is directly dependent on the oil companies for survival. 
NEPCO hasn't sued. 

I asked NEPCO to sue and they refused. LILCO 
sued NEPCO in the state court. 

Do you think NEPCO impleaded the oil company 
defendants? Not on your life. 

If we can't redress the grievances for this anti- 
trust conspiracy that is here, NEPCO is not going to do it 


for us. 


Transcrip of Argyvmeat on February 24, 1975 


45 
THE COURT: Has the state court complaint of 


LILCO against NEPCO been filed? 

MR. SOKOLOW: Yes, your Honor. 

THE COURT: I am distinguishing between serving 
and filing. In other words, it is a matter of public 
record? 

MR. SOKOLOW: Yes. 

THE COURT: Of which I could take judicial 
notice? 

MR. SOKXOLOW: Yes. 

We did sue them out there. They told us they were 
going to implead the oil company defendants and they didn't 
do it and I don't think they will. 

Sometimes it suggests in these papers that the 
only claim lies with plaintiff's customers. We must have 
seventeen million customers in this area. I don't know 
the precise fiqure. It is obvious that not a Single one 


of those customers have any interest in this litigation. 


All that they know is that their cost of electricity is 


going up and they are not going to sue. 

As a paractical matter and prgamatically Professor 
Handler says is the way the cases have beengoing, you have 
two plaintiffs, LILCO and Con Fdison who are ready, willing 
and able to sue and to finance the litigation to redress 
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the wrongs which we believe have been done. 

We have each said in our complaints that to the 
extent we are successful in recovering back excessive 
fuel costs which is only one small part of the damages that 
we allege, we have said that we will refund that to the 
consumer pursuant to the jurisdiction of the Public Service 
Commission. 

So your Honor won't have to do, if this case 
continues, as you did in the Pfizer case, try to divide 
up the pot for everybody. 

The cases Professor Handler mentions,in our judg- 
ment, are not pertinent. A patent licensor can't sue be- 
cause the injury was directed at his li-ensee. A landlord 
can't sue because the injury was directed at the tenant. 

A stockholder can't sue because the injury was directed 
at the corporation. 

We don't have any relationship with NEPCO. We 
don't stand to profit like the patent licensor from any- 
thing that NEPCO does. We don't have any indirect control 
over NEPCO or any economic interest in its revenues or 
what it does. 

We are an entirely different novel situation from 
the traditional cases cited by Professor Handler. It is 


not correct, as he said this afternoon, that we are urging 
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the minority rule in the Billy Baxter case, although some 
day that may be the rule of the Supreme Court. 

We think we satisfy the Billy Baxter vule which 
was, namely, that you only have to establish a causative 
link to the injury to ‘iia that it is direct rather than 
incidental or that we were in the target area of the il- 
legal jetiici. 

If you go back, your Honor, to the early days of 
the oil companies' relationships with LILCO and Con Edison, 
they tried to deal directly with LILCO and Con Fd, but we 
already had contracts with NEPCO. 

They then agreed that they would guarantee the 
performance by NEPCO of its contracts. 

SOCAL knew that NEPCO was a mere conduit. He knew 
all along, SOCAL, that sitting here in New York with two 
of the largest customers,LILCO and Con Ed. 

The complaint alleges and the documents will sup- 
port this, your Honor, that the defendants were warned 
that if theyengqaged in the boycott which they threatened, 
it would cause irreparable injury to Long Island Lighting 
Company and Consolidated Edison, not to NEPCO. 

That is what the NEPCO documents said. 


IT think I just want to say a short word, your 


Honor, on the passing-off doctrine which Professor Handler 
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didn't mention -~t all. That i+ urged here as a defense. 
We have alleged six kinds of damage in the complaint, only 
one of which may be subject to that defense. 

We believe this was definitively disposed of by the 
Hanover Shoe case and that there is no such rule as defend- 
ants urge that only the first purchaser can sue. 

Case after case, and we have cited them in our 
brief, your Honor, show that intermediate purchasers, 
second tier, third tier purchasers have been able to sue. 

I wind up where I began, your Honor, there has 
been a terrible violation of the antitrust laws at this 
time. 

I am sure if the Department of Justice knew what 
I now know, every one of these business review letters would 
have been recalled. 

The only parties that are here as a pragmatic 
matter who can redress these grievance or at least try 
them to see if we have real grievances are these particular 
plaintiffs and I respectfully request that the motions to 
dismiss or. the grounds of standing be denied. 

THE COURT: Mr. Sokolow, you have just referred 
to these violations of the antitrust laws. I don't want 


to ask any more questions and the only reason I ask these 


questions now, I want to be sure what violations took place, 
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When we spoke before, I under-tcod you to say that 
the violation that you principally complained of was a boy- 
cott these three defendants of Libyan oil. 

MR. SOKOLOW: At page 142 of our brief, we refer 
to the Attorney General Keupfer's last so-called business 
review letter to the oil companies. 

They have been periodically getting these docu- 
ments every year, I don't know for how many years. Those 
business review letters say in substance that it wasn't the 
present intention of the Antitrust Division to bring suit 
based upon the facts known to us and as your Honor knows, 
those business review letters are not binding upon the 
Government and they are certainly not binding upon us, but 
in that last business review letter, in a letter written 
October 5, 1973, after the defendants had uone some of 
the things they had done, Mr. Keupfer said that the Anti- 
trust Division did not sanction joint action which reduced 


the supply of oil to the United States; did not sanction 


joint agreements to halt production; did not sanction joint 


agreements to refuse to lift oil; did not sanction boy- 
cotting of oil from any country; did not sanction chasing 


hot oil. 
Every one of those items, your Honor, is what they 


did here and every one of those items is not: sanctioned by 
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the Antitrust Division. 

Those are the Antitrust violations involved in 
this case and all of those items are necessarily involved 
in this all-encompassing word that I have used, "boycott." 

THE COURT: In other words, the refusal to give up 
the 51%, you don't rely on that? 

MR. SOKOLOW: It is a factor. They may have done 
that unilaterally. I don't think they could have done it 
lawfully. 

THE COURT: You mean when an American company 
deals with a sovereign nation like Libya, the antitrust 
laws of the United States forbid it to do anything but just 
act alone? 

MR. SOKOLOW: That is why the oil defendants -- 


THE COURT: I would say that would throw the busi- 


nesses of this country at the mercy of every foreign nation 


in which business from this country operates. 

MR. SOKOLOW: It was of obvious great concern to 
the Government that there might be antitrust jurisdiction 
otherwise how do you explain them running into the Anti- 
trust Division to get the letter. 

They wren't going in there for an innoculation. 

THE COURT: Does the letter give them immunity? 

MR. SOKOLOW: It is what we used to call the old 
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railway release letter. It says: Based upon the facts you 
told us, it is not the present intention of the Department 

to prosecute you for this; so they possibly went in there 

and told the Department of Justice,"We are going to negotiate | 


jointly, with let's say Libya," and the Department of Justice | 


| 
| 


may very well have said, "Okay, it is not our present inten- 
tion to sue you if you do that jointly." 

What the Department of Justice doesn't know is 
what they really did when they got to those negotiations 
with Libya and nobody has been able to tell the Department 
of Justice about it because our brief has been sealed. 

THE COURT: So the picture that you suggest is, 
that under the Sherman Act, the petroleum-supporting countries 
can gang together and associate themselves jointly in an 
office in Vienna, but everybody who deals with them has to 
go there singly, every American oil company has to go into 
Vienna singly and can't have any association with any other 
American company? 

MR. SOKOLOW: I don't say that, your Honor. I 
think what they have to do is do what they did do, namely, 
go to the Antitrust Division and say: It is not practical 
as a business matter for us to deal individually with Kuwait 
or Libya. We have to go together but we want your assurances 


that if we go together, you won't sue us, and the Department 
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of . t.ce each time has said, "Yes, but this last letter 
from the Department of Justice says, they say, ‘qo ahead 
and negotia* as a group, but we will not agive you the 
additional rights of jointly declining to produce oil, of 
chasing hot oil.'" 

All of the things the Department of Justice said 
they can't do, they did, and the Antitrust Division was right 
in adding that and it is too bad it wasn't in there earlier 
because it might have prevented this. 

THE COL2T: Re-urning to the part of your injury; 
what efforts did the plaintiffs make to get some oil from 
these wonderful independent people that were doing business? 

MR. SOKOLOW: Our client contacted everybody as 
did NEPCO. We have this-- that is, the people they contacted, 
I don't have this by deposition of the LILCO and Con Fa 


people. I think it is fair to state that we approached 


many oil companies and we couldn't get it. They told us 


they had contracts with others. Under the NEPC® approach, 
to Mobil, they approached all of the big oil companies, they 
couldn't get it. 

I think we are entitled to prove that the reason 
we didn't get that oil, because if they gave us the oil, 
they would break their own boycott and this is why they 


didn't give it to us. 
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THE COURT: The stark fact is, you did get the oil. 

MR. SOKOLOW We did not get all the oil we 
wanted. We got some oil from the Libyan Oil Company. 

THE COURT: Paragraph 41 says in spite of all 
threats, NEPCO did lift the oil wh’ch it purchased from 
Libya. 

MR. SOKOLOW: We were talking about that time of 
two particular liftings made by NEPCOU at the time. There 
is no question about the fact that NEPCO did get Libyan 
Government-owned oil throughout the period and we purchased 
it, but it was not in the quantities that we had sought 
and if SOCAL and Texaco-- 

THE COURT: Where do you allege that you have ac - 
tually the black-out and brown-out and you shut down your 
plants? I don't find that anywhere. At least I don't 
remember it. 

MR. SOKOLOW: I can't find it at the moment. 

THE COURT: In Paragraph 49 you say that the injury 
that you suffered was because you had greatly increased cost 
for its low sulphur residual oil requirements. 

To me, that sends the message that you got the 
oil but you had to pay more for it. 

MR. SOKOLOW: You see how unintentionally you 
are hobbling me on this argument hy not letting me refer to 
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2 the documents in the case? 
3 THE COURT: This is not a motion for summary 
4 judgment. This is a motion that says your complaint does not 
5 state a claim-- 
6 | MR. SOKOLOW: Just to answer your specific ques- 
7 | tion which I don't think relates to the complaint; those 
8 | documents produced from the files of NEPCO in communication 
9 | to the defendants show NEPCO saying that if you go forward 
10 ! with this boycott, you will cause brownouts and blackouts 
3 | and you will do irreparable injury to Con Ed and LILCO and 
12 | we did refer to those documents in our brief and they have 
13 | exhibit numbers. 

| 
14 | THE COURT: I am willing to assume that, but they 

| 
15 | did go ahead with the boycott and you didn't have any 
16 brownouts and you didn't have any blackouts. 
Ww | All you had was increased cost for your oil. al 
18 | MR. SOKOLOW: That is not all we had. We had 
19 shortages of oil and as a result of the shortages, there 
20 | were a lot of things we couldn't do. We have a whole 
21 series of differnt types of damages that we allege in our 
2 brief. 
3 Page 116 of our brief -- 
24 THE COURT: No, I am looking at the complaint. 
25 Also, NEPCO, i assume, is solvent and I am looking 
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at Paragraph 26 and you say that under this agreement which 
runs into March 31, 1980, you have a fixed price determined 
by reference to the New York Harbor Cargo price. 

Not only you have a fixed price, but you have a 
maximum price. 

So I don't see how under the averment in Paragraph 
26 you could possibly be hurt? 

In other words, I don't understand how, really, 
the motion should not be decided from the bench, 

Yousaid: We have a fixed price contract with 
NEPCO and you haven't said NEPCO is insolvent. In fact, 
you have indicated throughout that NEPCO is really a fat cat 
and if you have a fixed price contract with NEPCO and you 
are protected by a maximum price provision, I don't under- 
stand how you could possibly be here. 

MR. SOKOLOW: NEPCO took the position that a force 
majeur clause in the contract prevented those contractual 
terms from being in operation and that is their defense 
to the action. The force majeur is invoked because of what 
SOCAL and the other defendants did. We are suing NEPCO 
out there for our damages and I trust we will be successful, 
but the damages that we sustain from these defendants are 
far more than just the damages that you are talking about, 


about increased fuel cost, and I did allege them in the 
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2 || complaint starting with Paragraph 49. 

3 | THE COURT: I am sorry I seem unsympathetic but | 
4 || you know I can only call it as I see it. | 
5 MR. SOKOLOW: I understand, your Honor. 

6 


THE COURT: I want to give you every chance, as 


7 I say, to change my mind. 
8 MR. SOKOLOW: I think we will rest on the oral | 
9 || 


argument and the briefs we have given you. 


10 } MR. HANDLER: May I respond briefly? 

ll | THE COURT: Bey very brief. 

12 | MR. HANDLER: Your Honor, we start off with the 
" 13 | 


concession brought out by your questioning that no illegality | 


is being claimed by virtue of the joint bargaining between 


15 the members of the London Group and the Libyan Government. | 
16 | The case, therefore, is reduced to a claim of boy- 
7 || cott. Boycott of whom? Boycott of the Libyan Government. 


18 | If the theory is that kind of a boycott, the plaintiffs 
19 || don't have standing to bring suit regardless of the knowledge | 


20 of the boycotting parties that the boycott might have injured | 


21 them. 

“ | Boycott of NEPCO? The same proposition. 

23 Your Honor, Mr. Sokolow saw fit to go outside of | 
24 


the compiaint to make many stateemnts of fact which are not 


23 || in the complaint. There isn't an allegation of intent. 
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He also tells you that there was a boycott of the 
plaintiffs. 

YOur Honor, there is no allegationof a boycott of 
the plaintiffs. 

There is an allegation 48 "After notification by 
NEPCO of its price increase, LILCO tried to obtain residual 
from other sources. No member of the OPEC made an offer." 

Given his argument of the benefit of all the docu- 
ments, first as to documents that are going to show some 
kind of a nexus between the defendants and the plaintiffs; 
all that would add up to is the element of intent and that 
would have been held relevant under the case law. 

Your Honor, suppose Libya had not raised the price 
of oil. NEPCO could have obtained oil from Libya, from 
NOC and if they obtained the oil at the preexisting prices, 
what would have been the nature of the injury? 

Isn't it abundantly clear that the causative ele- 
ment here upon which reliance is placed was the action of 
the Libyan Government, not the action of the defendants. 

You have had a very strange argument made to 
you which we ought to pause for a moment on. You are being 
asked to hold for the first time in the history of the 
antitrust laws that if a person conceivably has a right of 


action, does not sue or will not sue, that somebody under 
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the law does not have a right of action somehow or other 
obtains that right through others in an action, not by a 
transfer of the claim, but by an action. 

You could take each of the decided cases, your 
Honor, where they held that the plaintiff could not sue 
and they indicated who could sue. 

Take Tricot, they said that the licensee was the 
one who was aggrieved, not the licensor. 

Would Judge Tyler have permitted the licensor 
to sue if it appeared that the licensee could not sue? 

Could RCA have maintained the suit by showing that 
the competitors of SCM would not sue? 

You could ask that question of every case and I 
say that is not the way in which you satisfy standing. 

So, we say for all of the reasons outlined in 
our brief and my oral argument, that the complaint should 
be dismissed. 
THE COURT: Do you want to say anything more? 
MR. SOKOLOW: No, thank you, your Honor. 
THE COURT: Anybody else have anything to say? 


Mr. Clerk, we will be in recess. 
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Opinion of the District Court 
WYATT, District Judge, 

This is a motion by all defendants to dismiss the 
first and second claims of the complaint in the first action 
(74 Civ. 2233) and the first claim of the complaint in the 
second action (74 Civ. 2645). Fed. R. Civ. P. 12(b) (6) 

These arr two separate civil’ actions, separately 
commenced. Plaintiff in the first action is Long Island 
Lighting Company (Lileo). flaintiff in the second action is 
Consolidated Edison Company cf New York (Con Ed). The five 
defendants in each action are the same. They are three major 
oil companies - Standard Oil Company of California (s0Cal), 
Texaco, Inc. (Texaco), and Mobil Oil Corporation (Mobil) - and 
a subsidiary of SOCal and a Subsidiary of Texaco. For 
simplicity, the two subsidiaries will be disregarded and 
included in any mention of SOCal and Texaco. 

These two actions were consolidated by order filed 
August 23, 1974. In the federal courts, consolidation does not 
destroy the separate character of the actions. There may be 
consolidated discovery procedures and there may be a joint trial 
of the two actions but each action preserves its separate 
identity. Johnson v. Manhattan Ry. Co., 289 U.S. 479, 496-97 
(1933); Zdanok v. Glidden Co., 327 F.2d 944, 950 n.6 (2a Cir. 
1964); McAlister v. Qiterma, 263 F.2d 65, 68-69 (2d Cir. 

1958); Greenberg v. Giannini, 140 F.2d 550 (2d Cir. 1944) 
(L. Hand, C.J.); Abrams v. Occidental Petroleum Corp., 


44 F.R.D. 543, 547 (S.D.N.Y. 1968) + 
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On the return day of this motion, there were also 
two other motions, one by SOCal and the other by Mobil. These two 
other motions were adjourned without date, to permit the 
present motion to be heard and decided first, before considering 
the other two motions. 

The present motion is directed to the complaint in 
each of the two actions. The questions raised, however, are 
the same since the complaints in respect of the claims involved 
are substantially the same. For simplicity, this opinion will 
consider only the first claim of the complaint in the Lilco 
action. The decision as to this claim will necessarily govern 
as to the second claim of the complaint in the Lilco action and 
as to the first claim of the complaint in the Con Ed action. 

The memorandum for movants refers to a few matters 
Outside th. com,laint, these apparently not the subject of 
dispute. Lilco, in opposing the three motions, has submitted 
extensive affidavits. This procedure was probably followed by 
counsel for Lilco because one set of papers has been submitted 
by them, opposing all three motions and on one at least of the 
other motions an affidavit was submitted by the movant. In any 
event, the decision of the present motion is based solely on 
the complaint. Affidavits have been excluded and not considered. 


Fed. R. Civ. P. 12(b) 
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Opinion of the District Court 
The First Claim of the Complaint 
in the Lilco Action 
(numbers in parentheses refer to 
paragraph numbers cf the complaint) 
The claim arises under Sectionsl and 2 0 “he Sherman 
Act (15 U.S.C. §§ 1, 2) and under Sections 4 and } .20f the 
Clayton Act (15 U.S.C. §§ 15, 26). Jurisdiction is laid under 
28 U.S.C. § 1337 and appears to exist. 
Lilco is an electric utility serving customers on 
Long Island (3). It needs each year about 7-1/2 million barrels 
of low sulphur -.1, out of an annual requirement of about 21 
million barrels of oil of all types (24). 
For some years, New Eagland Petroleum Corpore~. .n 
(Nepco) has been the. sole supplier of oil to Lilco (25). Nepco 
is one of the largest "independent" importers, refiners, and 
distributors of oil (14). 
SOCA1 and Texaco in the early 1960's found in Libya 
‘(a sovereign state) a "substantial ‘quantity" of low sulphur 
crude oil. They produced this crude oil in Libya through a 
jointly owned corporation (Amoseas). SOCal made a long term 
agreement with Nepco under whicn SOCal agreed to supply Nepco 
with substantially all of the share of SOCal of the output of 
Amoseas in Libya. This crude oil was to be delivered by SOCal 
to a refinery in the Bahamas (Borco). Borco was owned 65% by 
Nepco and 35% by SOCal. The effect of the Nepco-SOCal agreement 
was to make Libya the major source of low sulphur oil for the 
East Coast of the United States. (10, 12, 27) 
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There is an agreement between Wepco and Lilco under 
which Nepco is obligated until March 31, 1980, to Supply Lilco 


with all its requirements of low sulphur oil. ‘he price to 


Lilco is determined by reference to a published Cargo price per 


barrel, but the agreement "established certain maximum prices", 
(25, 26) 

The general conclusory averment, meaningless except as 
Supported by fact averments, is hat defendants and others have 
conspired to and have monopolized trade in low Sulphur oil to 
be imported in’o the zast Coast of the United States. "A major 
objective of the conspiracy was and is to protect the monopoly 
interests of the defendants and others in the Persian Gulf area," 
No other objective of the conspiracy is averred. Specifically, 
there is no claim that injury to Lilico was an objective of the 
conspiracy. Inueed, there was nr ccmpetition between Lilco and 
defendants nor did Lilco buy any oil from defendants. There is 
an averment that defendants knew that the carrying out of the 
conspiracy would “materially damage" Lilco. (22) 

The "Organization of Petroleum Exporting Countries" 
(OPEC) is made up of all major oil producing countries. The 
"London Policy Group" (LPG) is made up of most free world oil 
companies, including defendants, and was apparently formed to 
bargain with OPEC. (16, 28) There are a number of averments as 
to LPG activity but, while evidence as to this might be 
admissible if there were a trial, they seem to ada nothing to 


the claims of activity by defendants themselves and for present 


A168 


74 Civ. 2233 


> : Opinion of the District Court 


purposes may be disregarded. 

In 1972 defendants reached agreement with a number of 
Persian Gulf oil exporting countries, including an agreement 
whereby Saudi Arabia secured a 25% participation in a corporation 
(Aramco) theretofore owned entirely by defendants and another 
Oil company. Aramco produces crude oil in Saudi Arabia. (11, 29) 

In August 1973 a number of smaller Oil companies made 
agreements with Libya under which 51% of the oil produced by 
them in Libya would belong to Libya, 49% would belong to the 
companies, and the companies had the right to buy from Libya 
most or all of its 51% of the oil. (30) 

Libya offered the same agreement to defendants but 
they "concertedly”" rejected this offer. The reason was that 
acceptance would have "jeopardized" the "more valuable holdings" 
of defendants in the Persian Gulf area. (31) Presumably the 
reasoning of defendants was that if they agreed with Libya on 
a 51% participation, then Saudi Arabia and the other Persian 


Gulf countries would want the same percentage or at least more 


than the 253% participation which had been negotiated. 


The Libyan Government then nationalized a 51% interest 
in Amoseas, the producer in Libya jointly owned by SOCal and 
Texaco. (33) 

SOCal then suspended all deliveries to Nepco of 
Libyan crude oil. (34) Nepco protested that this was a breach 
of contract but SO0Cal "stood firm", its motive being to protect 


the Persian Gulf interests. (35) 
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Nepco then made an agreement with Libya under which 
Nepco bought from Libya about the same amount of crude oil 
"that SOCal previously had been svpplying". Libya, however, 
raised the price and Nepco was obliged to pay Libya "substantially 
higher prices" than it had been paying SOCal. (36; it seems 
clear that these "higher prices" demanded by Libya are the 
real and only root of any evil utlimately visited upon Lilco) 

After Nepco had made its purchase agreement with 
Libya, the conspirator defendants attempted to prevent Nepco 
from buying oil from Libya or from hauling, refining and 
distributing it to Nepco customers, among which was Lilco. 
Their attempts included threats and th bringing of "groundless 
legal actions around the world". (37-45) 

Nepco defeated all these attempts by defendants and 
was able to bring the oil from Libya. Nepco therefore "succeeded 
in .. . supplying its'customers, including Lilco." (46) 

Because Nepco was paying higher prices to Libya For 
low sulphur crude oil, Nepco demanded higher prices from Lilco 
for low sulphur residual oil (left after refining crude). The 
“price charged Lilco by Nepco for low sulphur residual oil 
continued to rise precipitously". (47) Lilco tried to get 
oil elsewhere but no oil company in the London Policy Group 
“submitted an offer". (48) 

Lilco had to pay higher prices to Nepco for its oil 
requirements and this is the chief injury here alleged. (49) 


Other items of «damage are also alleged. (50-56) As to the 


A170 


74 Civ. 2233 


Opinion of the District Court 


damages from “fuel price increases", Lilco avers that "a portion" 
of such increases has been passed on by it to its electric 
customers and that, if Lilco recovers for these increases fron 
defendants, refunds will be made to the customers to the extent 
the Public Service Commission approves. (55) 
‘ As noted before, Lilco had a contract with Nepco 
which contained price provisions and extantishes maximum prices. 
Accordingly, Lilco commenced an action for breach of contract 
against Nepco (the complaint in the action against Nepco bears 
the same date as the complaint in the case at bar). The action 
against Nepco was brought in the New York Supreme Court, Nassau 
County. The complaint avers in substance that the increase by 
Nepco of its prices to bites was in breach of their contract. 
Damages of $62,000,000 are demanded. The averments of damage 
in the complaint against Nepco (paragraphs 15-22) are substantially 
the same as in the compJaint at bar’ (paragraphs 49-54), 

There is no averment in the complaint at bar about 
the commencement of the action against Nepco but, as was recognized 
at oral argument on this motion, judicial notice thereof may 
properly be taken since the pleadings in the action against 
Nepco are "public documents", Zahn v. Transamerica Corp., 162 F.2¢ 
36, 48 fn.20 (3d Cir. 1947); see also Coman v. Coman, 492 F.2d 273, 
276 fn. 5(3d Cir. 1974); McCormick on Evidence (2d ed.) 766 

1. 

Plaintiff is not a competitor of defendants nor has it 

ever bought any of their products. Piaiutiff is a customer of 
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a former customer of one of the defendants. This one defendant 
did at one time have business transactions with its customer 
Nepco, to which it sold oil; it had no such transactions with 
plaintiff. 

The complaint charges that violations of the antitrust 
laws by defendants caused injury to plaintiff. The nature of 
these violations is difficult to discover from the complaint; 
in this respect the complaint is most general and conclusory. 
For present purposes, however, it will be assumed that the 
complaint is sufficient to charge some kind of antitrust 
violations. 

No aiti-competitive conduct of defendants, however, 
was directed against paintiff, Nothing of this sort is claimed 
by plaintiff; the most claimed is that defendants knew that 
plaintiff was a customer of Nepco, was a large user of oil, 
and could be injured by price increases, along with all other 
users of oil. : 

Whatever the motives of defendants, up to the 
‘nationalization by Libya in September 1973, nothing done by 
defendants could possibly have affected plaintiff. In this 
period, the conduct of which plaintiff complains is tnat 
defendants concertedly rejected the proposal of Libya for a 
51% participation. Libya then took the 51% by force. The 
result was precisely the same as if defendants had done what 


the complaint suggests they should have done, namely, agree 


to give up the 51%. 
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After the nationalization by Libya, SOCal, in 
resisting the "takeover", refused to deliver crude oil to 
Nepeo. if this was a wrong to Nepco under its contract with 
_§0Cal or otherwise, Nepco had its remeby against SOCal. 
Certainly the business decision by SOCal was no wrong to 
plaintiff, which bought no oil from SOCal. 
After the nationalization by Libya, the real complaint 


of plaintiff is that Libya raised the price of oil. If plaintiff 


is able to recover from Nepco for breach of contract, then 


plaintiff has sustained no damage. If plaintiff is unable to 
recover from Nepco, plaintiff asks this Court to require 
defendants to pay for the oil price increases of Libya. The 
benefit cf these Labnaniie went all to Libya; defendants 
received no part of the increases. 
2 

The case at bar appears to be ruled by Calderone Enter. 
Corp. v. United Artist 454 F.2d 1282 (2a Cir. 1971), cert. 
denied, 406 U.S. 930 (1972). This Court had dismissed antitrust 
Claims on the face of the complaint (Fed. R. Civ. FP. 12(b) (6)) 
because plaintiff had no standing to sue. The Court of Appeals 
affirmed, declaring it toke the law of this Circuit that 
". . . in order to have 'standing' to sue for treble damages under 
§4 of the Clayton Act, a person must be within the 'target area' 
of the alleged antitrust conspiracy, i.e., a person against whom 
the conspiracy was aimed, such as a competitor of the persons 


sued." (454 F.2d at 1295) 
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The earlier decisions are collected in Calderone. 
The complaint shows on its face that if there were 


a conspiracy to violate the antitrust laws the target was 


not plaintiff but Libya or the Persian Gulf states or all of 


them. Plaintiff has no standing to sue. 
3. 

Assuming that Lilco has standing to sue. the 
complaint shows that it has not been injured "by reason of" 
any antitrust violations (15 U.S.C. § 4). 

The principle is that in a civil antitrust action 
the plaintiff “must establish a clear causal connection between 
the violation alleged and the injuries allegedly suffered". 
Molinas v. National Basketball Ass'n, 190 P.Supp. 241, 243 
(S.D.N.Y. 1961; I.R.Kaufman, D.J.), quoted with asproval in 
Salerno v. American League, 429 F.2a 1003, 1004 (2d Cir. 1970), 
cert. denied, 400 U.S. 1001 (1971) 

The complaint makes it clear that the cause of 
Lilco's injury (if any) was the increase by Nepco of its prices, 
an increase which Lilco says was an unjustified breach of 
gebkiast and for which Lilco is suing. If Nepco's price increase 
was justified under the contract, then the justification was 
the increase by Libya of the purchase price to Nepco, an 
increase which was decided upon by Libya, a sovereign state 
over which defendants have no control. In any event, therefore, 
no "causal connection", either "clear" or otherwise, is shown 
between the claimed violations of defendants and the claimed 
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injuries of Lilco. 


. 


The further principle is that damages in a civil 
antitrust action are allowed "only to those who have suffered 
some diminution of their ability to compete", that is to say, 
“the plaintiff must allege and prove that the illegal restraint 
of trade injured his competitive position in the business in 


which he is or was engaged". GAF Corp. v. Circle Floor, 463 F.2a 


. 752, 757, 758 (2a Cir. 1972; emphasis in original), cert. 
“din very 


re AVLLAA 
@em~wa, 413 U.S. 901 (1973) 


There is nothing in the complaint to show that Lilco 
suffered any competitive disadvantage. No such showing could 
be made since Lilco does not engage in competition, as its 


memorandum recognizes (p. 107). Itisa regulated monopoly. 


The claim that defendants had a monopoly and restrained 
trade relates to the Persian Gulf area, not to Libya. But there 
is no claim that anything done in the Persian Gulf area affected 
Lilco; on the contrary, the memorandun for Lilco seems to 
recognize that nothing done in the Persian Gulf area had any 
effect on Lilco except to supply a motive for the alleged 
activity in Libya. 

4. 

The movants have further arguments based on the 

act of state doctrine (Banco Nacional de Cuba v. Sabbatino, 


376 U.S. 398 (1964)) and based on the principle that only the 


first purchaser from an antitrust violator may recover under 


the antitrust laws (Donson Stores Inc. v. American Bakeries CO.) 
ae ae rchih olde ck LM tenga Bnd he 
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58 F.R.D. 481 (S.D.N.Y. 1973). In view of the conclusions 
.reached, these arguments - while substantial - need not be 


considered, 


The motion is granted. There is an express determination 
that there is no just reason for delay and an express direction 
(Fed. R. Civ. P. 54(b)) to the Clerk for the entry of separate 
judgments dismissing the first an4 second Claims of the 
complaint in the first action (74 Civ. 2233) and the first 
Claim of the complaint in the second action (74 Civ. 2645) 
for failure to state a claim upon which relief can be granted. 

SO ORDERED. 


Dated: New York, New York 


February 27, 975 
ser f ) 


INZ} fa B./7% / YAT 
United States Dist:jict Judge 
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UNITED STATES DISTRICT COUKT 
SOUTHERN DISTRICT OF NEW YOuK 


LONG ISLAND i.1GHTING COMPANY , 


- against - 
STANDARD OIL COMPANY OF CALIFORNIA, 
TEXACO INC., MOBIL OIL CORPORATION, 


CHEVRON OII. TRADING COMPANY and 
TEXACO OVERSEAS PETROLEUM COMPANY. 


The defendants having moved the Court to dismiss the first 
and second claimsof the complaint for failure to state a claim 
upon which relief can be granted, pursuant to Rule 12(b) (6), 
of the Federal Rules of Civil Procedure, and the said motion 
having come on to he heard before the Honorable Inzer B. Wyatt 
United States District Judge, and the Court thereafter on 
February 27, 1975, having handed down its order, granting the 
said motion and, having made an express determination pursuant 
to Rule 54(b)¥ of the Federal Rules of Civii Procedure, that 
there is no just reason for delay, directing the Clerk to 
enter judgment, it is, 

ORDERED, ANJUDGED and DECREED: that the defendants 
Standard Oi! Company of California, Texaco, Inc., Mobil Oil 
Corporat: on, Chevron Jil Trading Company and Texaco Overseas 
Petroleum Company, have judgment against the plaintiff Long 
Isiand Lighting Company, dismissing the first and second claim 
of the complaint. 


Dated: New York, N.Y. 


March 5421975. ie a : . cera 
P Ag Ne! Me a é ‘A <8. 
er “A 


PPROVED: 
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UNITED STATES DISi'RIC?T COURT 


Pe eee ee ee Soe a ee oe oe eo 74 Civil 2645(IBW) 
CONSOLIDATED EDISON COMPANY 0} . 
NEW YORK, INC., 
JDGME. 
anak JUDGMENT 
param | 
STANDARD OIL COMPANY OF CALIFORNIA, : Fars 
TEXACO, INC., MOBIL OIL CORPORATION, ge a a 
CHEVRON OIL TRADING COMPANY and ~) 
TEXACO OVERSEAS PETROLEUM COMPANY. : 9 ae 


The defendants having moved the Court to dismiss the 
first claim of the complaint, for failure to state a claim 
upon which relief can be granted, pursuant to Rule 12(b) (6)y 
of the Federal Rules of Civil Procedure, and the said motion | 
" aving come on to be heard before the Honorable Inzer B. Wyat 


é ‘ 
February 27, 1975, having handed down its order, granting the | 


States District Judge,and the Court thereafter on. % 


said motion and, having made an express determination pursuant. 
tq Rule 54(b)y of the Federal Rules of Civil Procedurey that. 
there is no just reason for delay, directing the Clerk to 
enter judgwent, it is, 

ORDERED, ADJUDGED and DECREED: that the defendants 
Standard Oil Company of California, Texaco, Inc., Mobil Oil 
Corporation, Chevron Oil Trading Company and Texaco Overseas 
Petroleum Company, have judgment against the plaintiff, 
Consolidated Edison ompany of New York, dismissing the first 
claim of the complaint. 


Dated: New York, N.Y. ee, — 
Marc res 975. 


OFFICE COPY 
jhe date 
LILCO Notice of Appeal senven 2 1 Tar nand 


RECEIVED 


NITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


LONG ISLAND LIGHTING COMPANY, : 74 Civil 2233 ( IBW) 
Plaintiff, : 
- against - : NOTICE OF APPEAL 
STANDARD OIL COMPANY OF CALIFORNIA, : 
TEXACO, INC., MOBIL OIL CORPORATION, 
CHEVRON OIL TRADING COMPANY and : 
TEXACO OVERSEAS PETROLEUM COMPANY, 


Defendants. 


NOTICE IS HEREBY GIVEN that Long Island Lighting 
Company, plaintiff above-named hereby appeals to the United 
tates Court of Appeals for the Second Circuit from the 
Judgment dismissing the First and Second Claims of its com- 


plaint entered in this action on the 5th day of Mareh, 1975. 


Dated: March 7, 1975. 


ROSENMAN COLIN KAYE PETSCHE 
FREUND & EMIL 


aot) Shorter 
Asa D. Sokolow 
Attorneys for Plaintiff 
575 Madison Avenue 

New York, New York 10022 


By. 
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} 
SOUTHERN DISTRICT OF NEW YORK D&E Cr~- t 


- - -~ - - - = = =— - - — - - - - - _ x 
~ ATOAT THAMMD? .] ‘ wT NAPPA Mo =e Pu > ay - TOT. 
ISOLIDATED EDISON COMPANY OF : 74 Civil 2645 BW.) 
NEW YORK, INC., 
‘ 
: 
3 ae: 
Plaintiff, 
‘ 
: 
- against - NOTICE OF APPEAL 
r 
: 


COMPANY, : 


inl 


Defendants. : 
~- _ _ -_- -_ - =- — = — — = — -_- - — = oo . 


NOLICR Lo H&REBY GIVEN that Consolidated Edison 
al A ‘ . Vv iL Tr at 4 ow ~ } ‘re am 4 3 7 
Company oi rork, Inc., plaintiff above-named hereby 


} 
py dor OD. Srbptsey~ 


isa - ScoOkolow 


_— _— ra far D1 tpn+4 
storneys for Plaintiff 


575 Madison Avenue 
‘ew York, New York 10022 
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COURT OF APPEALS 


C/A Ref. No. T-4510 
Plaintiff-Appellant, 


- against - 


STIPULATION 
and ORDER 


C/A Ref. No. T-4509 


Defendants-..ppellees. 


y the undersigned that the above- 


entitled appeals shall be consolidated. 


Marck 24, 1975. 


ROSENMAN COLIN KAYE PETSCHEK 
FREUND & EMIL 


ices >) ABA La/J 
A member of the firm 
Attorneys for Plaintirs 


Appellants 
575 Madison Avenue 


New York, New York 10022 
(212 )644-7000 
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SO ORDERED 


BIA. Danie ( fusaro 


LORD, DAY & LORD, ESQS. 


py Ab, A) Cao hw ? 

A member of the firm 
Attorneys for defendants-appellees 
Standa i O11 Company of California 
and Chevron 0il Trading Company 
25 Broadway 
New York, New York 10004 
(212) 344-8480 


ac a a 
KAYE, SCHOLER, FIERMAN 
WANDTT coe 
HANDLER, ESQS. 
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exaco Inc. 
ies Park Avenue 
New York, New York 10022 
(212) 759-8400 


DONOVAN, LEISURE, NEWTON & IRVINE, 


1 O11 Corporation 
Rockefeller Plaza 
New York, New York 10020 
(212 )489-4100 


DEBEVOISE, PLIMPTON, LYONS & GATES 


ss seve 


~ A mer er of the m 
Attorneys or a thd yp -a 
Texaco Oveiseas Petrcleum Company 
299 Park Avenue 
New York, New York 10017 
(212 )752-6400 
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DONOVAN LEISURE 
NEWTON & IRVINE 


LORD, DAY & AORD 
ATTORNEYS FOR_ SN OC 


